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This book does for criminal cases what David Ball on Damages 
and Reptile© have done for civil cases. 


A good fight? You think I’m going into court to make a fucking statement? 
You think Shu gives a shit if we go down, but go down nobly? 

This is a man looking at 40 years of hard time. He could have had a deal 
and been out in five but he bet it all on me. Don’t give me that liberal 


yuppie bullshit about a good fight. This isn’t fucking Yale. A good fight is 
one you WIN. 


From the film True Believer 
Screenwriter Wesley Strick 
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put up with me and made all my writing (and everything else) better. She must have started 
when she was three. God bless her continuing precocity. 
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PREFACE 


Our criminal justice system is broken in many ways. Its 67 to 93 percent conviction rates,! 
along with Prosecutors concealing exonerative evidence and overcharging, and the lack of 
defense resources, terrify citizens out of their right to trial and into plea “bargains” that 
needlessly ruin tens of thousands of lives every year. 


In civil cases, plaintiff’s attorneys used to have equally severe problems. Tort-“reform” was 
denying fair trials for injured plaintiffs—until our Reptilian trial advocacy killed it. With 
this book we begin a similar campaign: to reclaim trial as a formidable barricade against the 
government imprisoning its citizens. 


So grab a fife, grab a drum, and join the criminal defense rebellion. Put yourself back in the 
driver’s seat. 


Don Keenan 
David Ball 


1 Coughlin, Peter J. (2000). In Defense of Unanimous Jury Verdicts: Mistrials, Communication, and Strategic Voting 
94 (2). The American Political Science Revie, pp. 375-393. Also: United States Attorneys’ Annual Statistical Report. 
U.S. Department Justice. 
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INTRODUCTION 


Just Enough “Reptile©” 


“The Reptile©” is our term for the combined primal functions of the brain. It’s called “Reptile©” 
because it has the functions and abilities of a modern-day reptile’s brain. That means it has 
one goal: To survive long enough to procreate its genes into the next generation. In the face of 
either a danger or a potential survival benefit, the Reptile© drives the more advanced parts of 
your brain into making decisions that minimize danger and maximize survival chances. The 
brain evolved as a defense and survival mechanism, and its priorities have never changed. 


In criminal cases, the Reptile© has worked for the state by default even without the Prosecutor 
knowing a thing about it. This is because a guilty verdict usually makes a juror feel safer than 
does acquittal. So the juror’s unconscious mind drives convictions without fretting about such 
niceties as reasonable doubt. This is why even the most mediocre Prosecutors routinely beat 
skilled defense attorneys. As long as the Reptile© defaults to the state, nothing will stop the 
67 to 93 percent defense-loss tsunami. 


Arguments such as, “We’re endangered when we imprison an innocent person, because the 
next innocent defendant could be me” work only on jurors who entertain a realistic possibility 
of being wrongfully arrested. In some communities that’s a possibility. In most it’s not. 


“Convicting the wrong person means the guilty guy is still out there” implies that you’re 
claiming your client is innocent, which invites the dangerous tug-of-war you need to avoid. 
And it makes jurors worry more about a possible perp—like your client—going free. Further, 
many jurors know that cops never look for new suspects after a not-guilty verdict. So using the 
“perp still out there” argument undermines your credibility, making conviction more likely. 


In civil cases, tort-“reform’” originally used the Reptile© to work for the defense. This devastated 
plaintiff’s cases, leaving few plaintiffs with proper justice. But once our research showed how 
to put the Reptile© to work exclusively for our plaintiffs, we trumped tort-“reform” in the 
courtroom. Most of the underlying principles of how the Reptile© makes this book’s methods 
work for us are reserved for secured defense-only seminars, listservs, and workshops you can 
access by verifying you're exclusively on the defense side. 


(To learn more about Reptile@, see Reptile, the 2009 Manual of the Plaintiff's Revolution. For 
more on the underlying science, see Richard Dawkins’ The Selfish Gene, David Eagleman’s 
Incognito, and Daniel Kahneman’s Thinking Fast and Slow. Clotaire Rapaille’s The Culture Code 
explains how the Reptile© works in marketing.) 


CAVEAT 


The approach that follows is not a bag of tricks. You cannot read quickly, take a few notes, 
and hope to benefit. Civil Reptile© Plaintiff’s lawyers know that the Reptile© takes thorough 
attention, a lot of time, and extensive practice. And they know from experience it’s worth it. 


If you’re looking for just some tricks, forget about this book. But if you want an approach 
that will guide almost every decision you make from now on, keep reading—slowly, carefully, 
thoughtfully. Take thorough notes. Re-read. 


And practice. Work with others on it. Stay with us so we can help you and keep you abreast of 
updates. 


Reptilian criminal defense strategy is a game changer and career changer—but only for the 
dedicated. 


FOREWORD 


by Emilia Beskind 
It Works! 


Emilia Beskind is an Assistant Capital Defender in North Carolina. After 
completing her Juris Doctor degree at Duke University she received a coveted 
Prettyman Fellowship at Georgetown University Law Center. She then spent 
four years at the Orleans Public Defenders as a trial attorney and eventually 
as a Supervising attorney. 


“Some jurors were worried that your client was guilty. But they decided, if the state’s case had 
been a bottle of Tylenol, they wouldn’t have taken a pill from it.” This is best thing a juror has 
ever said to me. She said it after acquitting my client. This statement told me that something I 
said to the jurors during trial had really affected the outcome. It was not just the investigation 
and it was not just the facts. My trial theory and my advice to them had actually made a 
difference during deliberations. 


This was a tough case. My client was accused of an extremely violent crime; the judge allowed 
the jury to hear decades-old, unproven accusations of similarly violent behavior; and many of 
the state’s witnesses were extremely sympathetic. However, there were reasons to doubt the 
state’s case including inconsistent physical evidence, changing stories, and credible defense 
witnesses. But was there “reasonable doubt”? Yes, I thought so. But was there a lot of it? No, 
absolutely not. 


The juror I spoke with made clear that the jury agreed with this assessment. However, she also 
told me that although some in the jury room did not have “much doubt” about the guilt of my 
client, they also decided that the level of doubt they did have was “reasonable.” The concept 
of reasonable doubt that the juror repeated back to me after the trial was a strategy I learned 
from David Ball. I had used it from the very beginning of voir dire through the end of closing. 
David had taught me how to make the explanation of reasonable doubt an integral part of 
advocacy throughout trial. This saved my client and many others in that court house. 


At the time of the trial, I was a Public Defender in New Orleans. Our office was created in 
its current form after Hurricane Katrina, and handled 80 percent of all criminal cases in 
New Orleans. In a three-month period during my first year at the office, I tried seven serious 
felonies. Our office’s goal was to provide exceptional representation to indigent clients. We 
had good values, a large group of talented young lawyers who had come to help rebuild the 
office after Katrina, and no idea how to conduct voir dire to the best of our advantage. This was 
problematic because the District Attorney rarely made reasonable plea offers, so an unusual 
number of cases were going to trial. 


David Ball came to teach our lawyers how to effectively use voir dire to talk about reasonable 
doubt. All of the new attorneys and many of the older lawyers attended the training. It 
changed the way our office practiced. At first, many of the more experienced lawyers were 
resistant to what we started calling “the Ball Method.” Orleans Parish was not an easy place to 
practice. Some of the judges had unusually antagonistic relationships with certain members 


of our staff and some of our lawyers felt there was no way to step outside of the very narrow 
box of customary practice. However, most of the young lawyers were just learning to select a 
jury. For them, the “Ball Method” was simply a new trial skill that they incorporated into their 
practice from the beginning. Within months of the training, it was not uncommon to see office- 
wide emails saying something like: “I’m trying a drug possession case tomorrow. Does anyone 
have a Ball-method cross for possession of marijuana third offense?” And urgent emails would 
routinely go around the morning of a trial asking, “Who has the Ball triangle exhibit?” 


With “buy in” from the new attorneys, the method began being used regularly in court. People 
outside of our office started taking notice. After one of my voir dires using the Ball method, 
a judge called me to the bench to express positive interest in what was fast becoming my 
favorite Ball Method example, the bottle of Tylenol. That judge had initially sustained a few 
objections from the District Attorney when I started questioning jurors using the Ball Method. 
But as voir dire went on, the judge got interested in the examples—they were apparently 
breaking up the monotony of the usual voir dires in her courtroom—and then she got very 
interested in the jurors’ answers. She stopped sustaining the objections. 


This judge’s reaction tended to be typical. Judges would initially reject something they had 
never seen before, but in a short period of time they began to allow the new practice. Private 
attorneys in the courthouse began to see the success of our voir dires, and incorporated some 
of our practices into their own trial strategies. District Attorneys initially mocked us saying 
things like, “Oh, are you going to use that triangle again?” but eventually even they realized 
how effective the practice was. 


The Tylenol example (see Chapter One) was invaluable in explaining that the level of ajuror’s 
doubt did not matter so long as the doubt was reasonable. In the Tylenol example, I talked 
to the jury about the Tylenol poison scare in the 1980s. I reminded them that there were 
actually very few bottles of Tylenol that had been tampered with. But the drug company’s 
reaction was a nationwide recall and there was a change in the way all drug bottles were 
sealed. The question I posed using this example was: If you heard that only a few bottles of 
Tylenol had been poisoned, but that there was a national recall, was it reasonable to throw 
out the whole bottle of Tylenol you had in your medicine cabinet? Invariably, the jurors 
said yes. They agreed even after they were reminded that the chances of getting one of the 
poisoned bottles were very small. They agreed that even if they got one of the poisoned 
bottles, the chances of picking the single poison pill out of that whole bottle were still very 
small. So they learned that a doubt can be small but still reasonable when the stakes are 
so high. This is what the juror was referring to when she mentioned not taking the State’s 
Tylenol. During deliberations, jurors came to the conclusion that the doubt was very small 
but that it was reasonable. 


Since the day I started practicing I’ve heard over and over that cases are won and lost in 
jury selection. I now know that to be true. There is no question that as a public defender in 
Louisiana I was working under less than ideal conditions. We had too many cases and not 
enough time. The odds were stacked against our clients. But even facing those long odds we 
won—a lot. 
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If Judge does not allow Tylenol concept, replace "Tylenol" label with BEYOND REASONABLE DOUBT and omit the last column. 
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CHAPTER ONE 
By David Ball 


REASONABLE DOUBTS CODES 


David Ball, the nation’s most influential trial consultant and among the most 
in-demand of CLE teachers, is a multiple best-selling trial-strategy author, 
co-founder of Reptilian trial advocacy, and veteran of more than a hundred 
successful criminal defenses. His David Ball on Damages revolutionized civil 
trial advocacy, and he has a near-perfect criminal case record. ball@nc.rr.com 


HOW TO USE THIS CHAPTER 


In an ideal world, you would apply the principles in this Chapter throughout trial, starting in voir 
dire. But as with most new methods, some judges—especially those who are conviction-prone— 
will be resistant, particularly in voir dire and opening. So use all this Chapter’s methods that 
are appropriate for your case in closing—but try to use them in voir dire, opening, and 
testimony. The earlier, the more effective—though even in closing they change the game. 


Do not goin unprepared or you can find the judge stopping you over and over. Have memoranda 
of law ready to support your use of each method in voir dire and later. I’ve suggested some 
ways to argue for what you want to do. Share with other defense attorneys the work of drafting 
and researching the necessary memoranda. Use the secure Reptile© criminal defense listserv 
to get help. (Contact office@keenanskidsfoundation.com to learn how to join; it’s free and 
strictly limited to criminal defense attorneys.) 


And be prepared to use alternative ways to accomplish the same thing as each of these 
methods. One way or another you can do it all. When you come to the Reptile© Criminal 
seminar you'll see the wonderful Woodpecker video (protecting her eggs in a wide variety of 
way from a predatory snake) to illustrate this point. 


In the early years of using Reptilian methods in civil cases, we had some resistance from 
judges. But as with the methods in this Chapter, the law is on our side. So now, with proper 
preparation our Reptile© civil plaintiff’s attorneys get to do all they need to, despite a spate 
of motions from the other side to stop us. The same will happen with this Chapter’s methods. 


The first section of this Chapter describes the principles. The rest of the Chapter explains how 
to apply the principles in each element of trial. 


PRINCIPLES 


Checklist. Before each trial, review the Summary of Principles Checklist (it precedes the voir 
dire section below) and make sure you remember how to work with each one. Thoroughness 
is the key to this kingdom. Hard to manage at first, but automatic as time goes on. 


No burden, real or apparent: 


The fatal defense error: seeming to have a burden. Jurors almost always think the defense is 
trying to prove things. Sometimes this is because the defense really is trying to prove things. 
Sometimes it’s because the defense just seems to be trying. 
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When jurors think you’re trying to prove anything, they believe you're doing it because you 
must. You can explain otherwise but it won't work. Saying you don’t have to prove anything 
falls on deaf ears once jurors think they see you try to prove something. Saying anything like, 
“We’ll show you he was not in New York” makes jurors think you must prove he was not, when 
all you really need is reasonable doubt about it. 


So instead, say, “The prosecution cannot rule out the possibility he might have been elsewhere.” 
Creating or allowing a tug-of-war over who’s right is the single greatest reason for losing. 


Other than in some affirmative defense situations,” you’re in trial solely to show that the 
Prosecutor cannot rule out reasonable doubt(s). Direct every word of your case through that 
lens—in voir dire, opening, testimony, and closing. Never subordinate, confuse, or diffuse it. 
Never let jurors take their eye off that ball. (“Mr. Witness, does what you say [or can you] rule 
out the possibility that X?”) You can believe in your client all you want, but saying, “We are 
right,” or “My client did not do it” creates an indelible tug-of-war, instantly and needlessly 
plummeting your chances of winning down to the pathetic current national averages. Once 
the jury thinks you're trying to prove innocence, they demand that you succeed. Beyond 
Reasonable Doubt goes out the window. But avoid the tug-of-war and your chances skyrocket. 


Review your past openings and arguments, and those of other defense attorneys. Spot how 
often you and they took up, or seemed to take up, the burden of proving something. Example: 
you say, “Two witnesses will say he was not in New York but Boston.” So jurors think you’re 
trying (and thus required) to prove he was in Boston—when you only need show that the 
state can’t logically rule out the possibility he was somewhere other than New York. So instead 
say, “Two witnesses say he was in Boston. The Prosecutor cannot rule out that possibility.” 


Even when a reasonable doubt’s truth is a slam dunk to prove, it’s safer to present it as a 
reasonable doubt and let the jurors conclude it’s true on their own—which they will if it’s 
really a slam dunk. Don’t let them think you’re trying to prove it, or the perceived requirement 
will spill onto other reasonable doubts. 


Your adversarial instincts can lead you to automatically fight on the guilt-innocence battlefield. 
It’s natural. The state cries “guilty” and your reaction is “No!” Result: a guilt/innocence tug-of- 
war you need not fight and will usually lose. 


Instead, develop the automatic habit of asking yourself, “How will this next point, argument, 
witness, exhibit, whatever, impede the state from ruling out reasonable doubts?” If it won't, 
change it so it will. 


Reasonable Doubts About What? 


Begin your opening with the specific facts the state must prove. Don’t wait until later. (See the 
section on opening later in this Chapter.) Explain how each fact is necessary to complete the 
chain—and how reasonable doubt on any one fact breaks the entire chain. Keep it simple: 


There are reasonable doubts that John was there. They are _ 5 : 
What is a doubt? 

A doubt is any possibility that, if true, would walk your client. If John had to be in New 
York to do the crime and there’s doubt John was in New York, there’s doubt about guilt. 


? See section on affirmative defenses later in this Chapter. 
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What is a “reasonable” doubt? 


The following definition fits within the framework of most jury instructions. It relies on the 
plain-English definitions of the words “reasonable doubt.” 


A “Reasonable Doubt” means:? 


1. thata juror using reason (logic) 
2. could believe 
3. the doubt might be true. 


If John had to be in New York to do the crime, but a juror using reason could believe John might 
have been elsewhere, it’s a reasonable doubt. If you ask, “Could John have been elsewhere?” 
and without abandoning reason | say, “I really doubt it” instead of “no,” I’m admitting to a 
possibility—a maybe—he was elsewhere. That’s reasonable doubt. 


Instructions often say that a reasonable doubt is not a fanciful or vain doubt, or an imaginary 
doubt. Explain that “based on reason” means “based on logic,” so it’s not vain or fanciful or 
imaginary. 


For all we know. ... When the state has a general insufficiency of evidence, every possibility 
it cannot rule out is a legitimate reasonable doubt. Say, “For all we know...” and plug ’em all 
in. And encourage jurors to add more of their own. The only foundation required is that they 
cannot be ruled out. 


Reasonable Doubt Must Be Case Determinative. A usable reasonable doubt must be case (or 
at least count) determinative. If the state can logically convict whether the crime happened at 
1 p.m. or at 2 p.m., reasonable doubt that it was at 1 p.m. is irrelevant. Don’t pose reasonable 
doubts as case determinative when they’re not. They might highlight the shoddiness of the 
state’s case, but when you call them reasonable doubts you mislead jurors into thinking they 
can have reasonable doubts and still convict. Great lawyers have lost cases on this account. 


Any doubt I can hold without abandoning reason is a reasonable doubt. Size does not 
count, as you'll see when we get to Tylenol. And don’t let jurors think reasonable doubt 
means “moderate doubt.” Reasonable means “based on reason.” So if I can believe—without 
abandoning reason—that John might possibly not have been in New York, it’s a reasonable 
doubt. If it’s possible in the real world, and not fanciful, it’s reasonable. 


Any doubt that I must abandon reason to hold is not a reasonable doubt. If I must abandon 
reason to believe John might have been elsewhere than New York, it’s not a reasonable doubt. 


Sources of Reasonable Doubts. Reasonable doubts can be suggested by the evidence 
(jailhouse snitch’s motive to lie), or arise from an insufficiency of evidence—either about the 
state’s overall case leaving open exonerative real-world possibilities, or abouta particular point: 
bad lighting on the scene raises reasonable doubt about the state’s identification testimony. 


You can also invite the jury to spot their own reasonable doubts. A juror can think “something 
else might possibly—just maybe—have happened.” You can suggest it (“For all we know it 


3 In some venues you'll need to adjust this definition. Come as close to it as you can and ask for help on the Reptile© 
criminal listserv, if you’re eligible to join. (Note: This requires seminar attendance; see www.reptilekeenanball.com.) 


could have been _ _.”). Or you can jurors them to think them up their own. It’s up to the 
state to remove the basis for any such doubts. So: 


For all we know, the assailant could have been the bartender or anyone 
else in the bar, or the valet parking attendant from outside, or a passing 
pedestrian or motorist, or anyone else you can think of who could possibly 
have been in that neighborhood that night. The assailant might be who the 
Prosecutor says, but the Prosecutor does not win by showing just one 
version—when other possibilities favor the defendant. 


Folks, whenever you can say, “For all we know it could—maybe—have 
been different from what the Prosecutor says,” it’s a reasonable doubt. The 
Prosecutor has to rule out every possible “for all we know.” 


Origin of Reasonable Doubt. “Reasonable doubt” was instituted in the Middle Ages and firmly 
established by the 18th century to provide the highest possible barrier to wrongful convictions. 
It initially arose because any trier-of-fact (all of whom were church clerics) who wrongfully 
convicted—even inadvertently—was going to hell.* So “reasonable doubt” obviously did not 
mean “moderate”; the clerics needed far greater than moderate protection. Further, the primary 
meaning of “reasonable” back then was “using reason,” not “moderate.” Today, “using reason” 
remains the first or second definition in almost all dictionaries. 


Because few courts define reasonable doubt, jurors must use its plain English definition: 
“Doubt based on reason.” And where the courts do define reasonable doubt, “using reason” 
almost always fits firmly within their definition. 


The words “using reason” are in many jury instructions, including Federal. 


You might want to offer the judge a copy of Professor Whitman’s article. Highlight the quotes 
that reinforce how very high the burden was originally intended to be. Nothing in the law has 
lowered it since then. 


A juror must accept a reasonable doubt until logic rules it out. Prosecutors get away with 
merely making it unlikely there’s a reasonable doubt. Unlikely is not enough. There must be no 
logical way for the reasonable doubt to exist. 


Size does not count. Reasonable doubt does not mean moderate doubt, as in “a moderately 
priced dinner.’ A tiny doubt based on reason is still a reasonable doubt. Reasonable doubt 
is about logic, not weight. Taking size into account is illicit and supported by nothing. Thus, 
even a featherweight reasonable doubt wins the day. Featherweights are crucial to important 
decisions in real life. A featherweight O-ring blew up the Space Shuttle Challenger. A Super 
Bowl can be won by one inch, an election by a single vote. Size does not count. 


Tylenol: If a bottle of one thousand Tylenol capsules might—just maybe—contain one arsenic 
capsule, you don’t put that bottle in your family’s medicine cabinet, because the one capsule 
they take could, logically, be arsenic. No way based on reason to rule it out. Would any odds 
make the danger small enough? One in 10,000 capsules? Or 25,000? Or does it stay a 


+ Whitman, James Q. (2005). The Origins of Reasonable Doubt. Yale Law School Legal Scholarship Repository. 
http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=1000&context=fss_papers. 


reasonable doubt no matter how many capsules the bottle holds? The arsenic capsule (the 
reasonable doubt about whether the next capsule you take is safe) does not disappear just 
because the chance of randomly picking it is tiny.” (See Emily Beskind’s Foreword preceding 
this Chapter.) 


The Tylenol analogy teaches jurors that size does not matter. 


Reasonable doubt and important “real-life” decisions. In some venues jurors are told, 
“Proof beyond reasonable doubt is the level of proof prudent people use in making 
their most important decisions in real life.” This instruction is terrible for us, so you must 
do something about it. In real-life most decisions cannot be made beyond reasonable doubt. 
But in trial they must be. Make sure the jurors understand this. So, for example, in voir dire 
get jurors talking about important real-life decisions they’ve made when there was no way to 
decide beyond reasonable doubt, and about those where there was. (See voir dire Question 16 
below.) Ask them to describe the difference. 


This instruction makes jurors think they can convict even with reasonable doubts, in the same 
way they make important decisions in real life when there are reasonable doubts. And these 
real-life decisions took time and thought, so they stand out in jurors’ memories. Jurors tend 
not to focus on their real-life no-doubts decisions because no-doubt decisions usually take no 
time to decide. There’s nothing to weigh; they’re fleeting no-brainers that don’t come to mind 
when jurors hear the “real-life” instruction. Instead they recall their reasonable-doubt laden 
decisions about whom to marry, where to go to school, etc. Result: the “real-life decision” 
instruction makes them think they can have reasonable doubts in trial. 


Always move to get rid of this part of the instruction. Basis: It lowers the burden. It invites 
jurors to make the wrong comparisons. It invites a randomly varied level of proof from juror 
to juror, because it differs from juror to juror, as opposed to the objective standard of whether 
there are doubts based on reason. 


If you lose the motion, include the matter in an appeal, if there is one. Citizens are guaranteed 
the beyond reasonable doubt standard. Nothing should be allowed to diminish it. 


Reasonable doubts in spite of a firm belief. When we make a real-life decision despite 
reasonable doubts, we usually end up firmly believing it’s the right decision when all we really 
know is that it was the best possible decision available at the time. “Best possible” does not 
equate with beyond reasonable doubt. 


Example: You firmly believe that sending your child to college directly from high school will serve 
your child best. Yet you think, without abandoning reason, that there’s some possibility a year 
off between high school and college could possibly serve your child better. Or you marry Irving 
because you firmly believe he’s the one to marry—even when logical reasonable doubts cannot 
be ruled out. We all believe any number of things despite reasonable doubts. In the same 
way, a juror can believe your client is guilty but still have reasonable doubts. That means 
no conviction. Firm belief is not enough to convict when accompanied by reasonable doubts. Make 
sure your jurors understand this as early in trial as possible, and certainly by closing. 


Reasonable Doubt in Spite of Multiple Agreeing Witnesses. What happens when the 
state combines a number of points each containing reasonable doubt into a seemingly 


5 Special thanks to attorney Chuck Zauzig in Virginia for the Tylenol analogy, which he devised for civil cases. 
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beyond-reasonable doubt truth? For example, five witnesses all say the thief was John, and 
there’s reasonable doubt with all five. Does their unanimous agreement logically remove the 
reasonable doubt of each one? 


No. Adding witnesses together cannot logically rule out the reasonable doubt attached to 
each. If 999 people pull a real Tylenol out of the bottle of 1,000, it does not logically rule out 
the possibility that there might have been an arsenic capsule to start with. Multiplicity can 
only make the doubt smaller. 


In fact, if 50 witnesses say they saw John in New York and there’s a 50-50 chance each of them 
might be wrong, statistically there’s still a 50-50 chance they’re all wrong. When there’s less 
than a 50-50 chance, the chance they’re all wrong gets smaller as each one testifies—but no 
matter how small, it does not go away. Multiple witnesses can make something seem beyond 
reasonable doubt, but in fact they only make the doubt smaller. And size does not count. 


By the same principle, forensic evidence that contains some reasonable doubt does not 
magically combine with eyewitness testimony that contains some reasonable doubt to get the 
state to beyond reasonable doubt. It moves the dial, but not beyond reasonable doubt. 


Reasonable doubt in spite of eye-witness testimony. The fact that eyewitness testimony is 
inherently unreliable makes it a reasonable doubt in and of itself. This is counter-intuitive, but 
you can overcome that—for example, with Questions 14 to 16—in jury selection. 


It’s easier to make this point with an expert. But the expert need not be expensive. You can use 
a high-school or local college psychology teacher who knows about eyewitness unreliability. 
They are often more persuasive than the high-price versions. 


Passing someone in the street. You can also point out that there’s a huge difference between 
“recognizing” someone out of only six people in a line-up, versus whether you'd recognize 
them if you passed them in the street. The fact that he’s one out of six is a gigantic hint! It’s 
like saying, “How much is ten plus 5?” and giving multiple choice answers such as: a) 9; b) 2; 
c) 15; d) 1000; e) 1,000,000. You don’t need to be able to add to get the right answer. Viewed 
in this way, every line-up leaves reasonable doubt. (You might want to insist that the state 
produce photos of everyone in the line-up, so you can show its similarity to the multiple- 
choice addition analogy.) 


As with every expert, do not make the common error of thinking the highest-credentialed 
experts (Chair of Harvard department, “wrote the book on it,” etc.) are automatically the best. 
High school or junior college teachers can be clearer, more credible, and more persuasive. And 
a tenth the cost. 


Don’t use such an expert to try to prove that a specific witness was wrong. Just have the expert 
show the inherent unreliability—reasonable doubt—of eyewitness testimony. 


As with any kind of reasonable doubt, size does not count when it comes reasonable 
doubts about eyewitness testimony. This argument may not satisfy jurors when there are 
10 or 20 witnesses on a given point, but logically (which is all that counts), the usual two 
or three don’t remove each other’s reasonable doubts. Seventy-thousand football fans in a 
stadium can be absolutely certain about what happened in a particular play, yet a video replay 
can prove them absolutely wrong. That’s why we don’t fall for mobs of witnesses: They can 
be—and often are—as wrong as just one. Multiplicity does not erase reasonable doubt. 
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And by the way, do not use the phrase “eye-witness identification”; call it “stranger 
identification.” 


Whose reasonable doubt? As explained above, jurors can think up their own reasonable 
doubts when the state either has not provided enough evidence or has not ruled out the basis 
for whatever reasonable doubts you or the jurors can think up. Explain this to jurors. Make it 
a kind of challenge. 


When you know ofa reasonable doubt the state has not dealt with, consider saying 
nothing about it until closing, when it’s too late for the state to rule it out. 


PROSECUTOR'S JOB: THE RULE-OUT PRINCIPLE 


You win or lose according to how continuously you keep the Rule-Out Principle uppermost in 
jurors’ minds. In every trial, “Prosecutor cannot rule out” is your main theme. 


Folks, you are here to see whether the Prosecutor can rule out every 
reasonable doubt.® The Prosecutor must rule out all logical possibility that 
the reasonable doubt maybe—just might—be true. 


No Tug of War 


Trial is not a tug of war between who’s right and who’s wrong. It’s only about whether the 
Prosecutor’ can logically rule out every possible reasonable doubt, even the smallest. 


Whenever you can say this, say it. Remind jurors often. Never let it get out of their minds. 


“Rule out” is your constant primary topic, your fundamental rule, your main theme, your 
mantra, your raison d’etre. It’s more important than everything else combined. 


If the Prosecutor does not logically rule out every reasonable doubt, the 
decision is made for you: Not guilty. During deliberations, if anyone wants 
you to vote ‘guilty’ even when you think there’s a logical possibility it was too 
dark to see clearly, he’s urging you to violate the law. 


This is particularly important to argue in closing, but try to implant the concept from the start. 


Don’t let Prosecutors say anything like, “You’ll have to decide who’s right” or “You'll have 
to decide whether John killed the owner.” Move in limine to prevent such statements on the 
grounds that it misstates the jurors’ obligation. Prosecutors say such things to create a tug-of- 
war because they know they win tugs-of-war. 


Common sense. Some instructions tell jurors to use “common sense.” Most jurors think 
“common sense” means intuition. So they think inexactly, intuitively, and emotionally. It’s how 
people who bet on horse races make decisions. Not allowed in trial. 


6 For an expansion of this “polarizing” approach, see Rick Friedman’s brilliant Polarizing the Case (Trial Guides). It 
is designed for civil cases, but its general principles also go to reasonable doubt arguments. 

7 Specifically, call the Prosecutor “the Prosecutor,” not “the state.’ Jurors identify more easily with the state than 
the Prosecutor. 


Let jurors know that common sense is okay as long as it is based on logic. And consider moving 
to remove that part of the instruction, because common sense is an inexact term that muddies 
the meaning of reasonable doubt. 


“What else?” To develop your list of every possible list of reasonable doubt, stretch your mind, 
do some brainstorming, do some Artemis Malekpour cheap, free, and quick focus groups (see 
Chapter Five). In closing: “Here are just some of the reasonable doubts the Prosecutor has not 
ruled out.” 


Intent. Intent is a common source of reasonable doubt. For example, “The state cannot rule 
out the possibility he might only have intended to borrow the car.” Dr. Kevorkian (“Dr. Death”) 
argued successfully that his intent was not to murder (as required for conviction) but to relieve 
suffering. Jurors understood the difference and acquitted. (He lost a later trial for different 
charges after discharging his lawyers and representing himself.) 


So Your Client Wants You to Prove Him Innocent? Some clients don’t want a reasonable- 
doubt case. They want to be proven innocent. This can be for a number of reasons—including 
that they know they’re innocent and think all they need to do is explain. 


There are a number of ways to help your client see the light. 


First, explain to your client that a not-guilty verdict in fact means innocent—because 
he’s innocent until proven guilty. (Never say this to a jury.) So a not-guilty verdict means not 
only free but 100 percent innocent in the eyes of the law. 


Explain to your client that a jury has no power to say the words “innocent” on the verdict 
form—because “not guilty” automatically means he remains innocent. That’s what presumption 
of innocence is all about. Show the presumption to him in cases such as Coffin v. United States,® 
and in such documents as the Universal Declaration of Human Rights, Article 11. 


Explain that, “You stay innocent until a jury says guilty. So when they say not guilty, they 
are in fact saying ‘innocent’” (Again, never say this to a jury.) 


Explain that even if you could prove him innocent, he gets the same verdict: “Not guilty.” 


Explain to your client that it’s nearly impossible to win without relying on reasonable doubt. 
Show statistics for the specific crime. Explain the enormous biases jurors have about a) 
people like the client, b) anyone accused, and c) this particular crime. Explain that asking 
jurors to decide based on reasonable doubt makes it far more likely they'll acquit—which 
means, under law, he’s innocent. 


Cite specific examples of people who wanted to prove their innocence, kept their lawyers from 
conducting a reasonable doubt case, and so now are in prison. 


Make sure he understands that a not-guilty verdict 100 percent clears him for all time. It does 
not leave the matter open. 


If you or your client can accept nothing less than proving innocence, still use this book’s 
methods as a back-up attempt to get reasonable doubt. Though pursuing innocence weakens 


8 Coffin v. United States 156 U.S. 432 (1895) 


these methods and can even wipe them out, often they’ll at least provide a better chance of 
winning than when you omit them. 


AFFIRMATIVE DEFENSES 


Self defense: When the burden would shift to you to prove self-defense, consider instead 
just showing reasonable doubt as to intent (if allowed). 


Avoid the term “self-defense” altogether; instead, use the evidence of self-defense (without 
the label) to establish reasonable doubt about intent. It’s far easier to show reasonable doubts 
than to prove self-defense. 


The same applies for some other affirmative defenses (insanity, intoxication, necessity, etc.) 
insofar as they relate to intent. So when practical, use the evidence not for an affirmative defense 
but to establish reasonable doubts that the defendant could, or did, form a wrongful intent. 


When the burden stays with the state despite an affirmative defense: 


Mere mention of some affirmative defenses elicits immediate juror biases. When jurors hear 
“defense by reason of insanity” or “intoxication” or even “self-defense,” they mainly hear its 
negative connotations. So again, consider forgoing the affirmative defense (and its name), 
and instead use its evidence to show reasonable doubt about one of the crime’s elements, 
such as intent. 


When you do use an affirmative defense in venues where the state must disprove it, be 
particularly careful not to fall into the tug-of-war trap of trying to prove the affirmative defense 
is true. Just show that it cannot be ruled out beyond reasonable doubt. 


Some advisors teach that you cannot effectively plead self-defense and still argue reasonable 
doubts about elements other than intent. They feel it’s like saying, “He didn’t do it, but if he 
did, it was self-defense.’ But that’s not what you're saying. And the jurors won't take it that 
way when you explain, “There’s reasonable doubt in two places: first, that he did it, and 
second, that whoever did it had any wrongful intent.” Keep that clear and jurors will have 
no problem with it. 


Or, “There are reasonable doubts not only about whether John murdered Mr. Trump, but 
whether John was even sober enough to have formed the wrongful intent necessary to be 
convicted for murder.’ So yes, you can have your cake and eat it too. 
When you cannot avoid taking up the burden: 
Smart civil plaintiff's lawyers have learned the method that follows, and you should too. 
When you have the burden of proving an affirmative defense, handle it carefully or jurors will 
almost always default to applying beyond reasonable doubt—more readily, ironically, when 
you have the burden than when the state does. So you have several tasks. They begin, when 
possible, in voir dire and continue through every element of trial. Your tasks are: 

1. Make sure jurors understand what “preponderance” or “clear and convincing” means 


and how they differ from “beyond reasonable doubt.” Do not be vague about it. 
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2. Make sure jurors understand that “preponderance” or “clear and convincing” applies 

only to the affirmative defense, and that the state retains its usual far higher burden 

for all else. 

Voir dire to find jurors who will resist applying your burden properly. 

Motivate jurors to apply it properly (see jurors’ rights questions below). 

5. Motivate jurors to make sure other jurors apply it properly (see jurors’ rights 
questions below). 


mw 


It’s a big task. But so is going to prison. Once learned, practiced, and mastered, the task is easy. 
And it’s essential, because many if not most affirmative defense losses are largely due to jurors 
expecting you prove more than preponderance or clear and convincing. 


To begin, you need an accurate and plain-language definition for the jury of whichever burden 
you have. So: 


Preponderance (or greater weight): Explain that it means, “More likely 
right than wrong,” or whatever similar wording the court allows. “More 
likely right than wrong” has been thoroughly tested and shown to be the 
most effective possible description, so don’t mess with it unless you have to. 


Clear and convincing: Explain that it means, “Probable but with 
reasonable doubts.” The court should allow this explanation because it 
accurately differentiates clear and convincing from beyond reasonable 
doubt. NB: The term “clear and convincing” is also an important 
aid in teaching jurors the about beyond reasonable doubt: “Beyond 
reasonable doubt is even more than clear and convincing.” See Triangle 
at start of this Chapter. 


Plug one or the other definition into the steps below. Your goal is to keep the lower burden in 
the jurors’ minds throughout so they don’t default to beyond reasonable doubt. 


Preponderance or clear and convincing in voir dire.’ 
Ask, 


In cases like this, the Prosecutor must prove his claims beyond reasonable 
doubt. But our proving self-defense requires only more-likely-right-than- 
wrong, even by a little bit [or “probable but with reasonable doubts”]. That 
means you can have doubts and still decide it was self-defense. So it’s harder for 
the Prosecutor than for me. Some folks think this is unfair, that it ought to be the 
same for both sides. Other folks are okay with it. Which folks are you closer to?” 


And follow up, as explained in the upcoming voir dire section. 


If your burden is preponderance, every time throughout trial you mention “more likely right 
than wrong” (it will be often), place your hands side by side palms up, one hand just a bit 
higher than the other. 


° For a more thorough description of working with preponderance, see Chapter Three of David Ball on Damages, 
Third Edition (Trial Guides). If you don’t have reason to buy the whole book, we can send you that chapter for free. 
Contact me directly with the request. ball@nc.rr.com 


11 


At the end of voir dire, include the jurors’ rights questions described earlier. 


Preponderance or clear-and-convincing in opening: 


Mention your burden often or jurors will default to beyond reasonable doubt. For example, 


Or, 


The bartender will tell us he saw the guy in the blue coat raise a knife and 
threaten with it. The bartender will also say he’s more likely right than 
wrong about it, and beyond that he’s sure. 


The bartender will tell us he’s clear and convinced that the guy raised the knife. 


The goal is to keep the burden-defining phrase in the jurors’ minds throughout trial. 


Preponderance or clear-and-convincing during testimony: 


Or, 


Mr. Bartender, are you more likely right than wrong—or more likely wrong 
than right—when you say the guy in the blue coat raised a knife? 


And beyond that, are you sure? 


Mr. Bartender, are you clear that the guy in the blue coat raised a knife? 


Are you convinced? 


Preponderance or clear-and-convincing in closing: 


Use “Massaging the Instructions,” as explained below in this Chapter’s section on Closing. 
Review the differences between your burden and the state’s, and show how each applies to 
the evidence. 


SUMMARY CHECKLIST OF PRINCIPLES 


Before you start preparing for each trial, review the previous pages and then use this 
checklist to be sure you understand and include everything that pertains to your case. 


m 
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The triangle. Especially compare “clear and convincing” as not being enough to convict. 
Reasonable doubt and presumption of innocence 

The fatal defense error: seeming to have a burden 

Reasonable doubts about what? 

A doubt is any possibility that, if true, would walk your client 

Any doubt a juror can hold without abandoning reason is a reasonable doubt 

Any doubt a juror must abandon reason to hold is not a reasonable doubt 
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Sources of reasonable doubts in trial 

Origin of reasonable doubts in history 

A juror must accept a reasonable doubt until logic rules it out 
Size does not count; reasonable doubt is about logic, not weight 
Reasonable doubt and important “real-life” decisions 
Reasonable doubts in spite of a firm belief 

Reasonable doubts in spite of multiple agreeing witnesses 
Reasonable doubts in spite of eyewitness testimony 

Whose reasonable doubt? 

PROSECUTOR'S JOB: THE RULE-OUT PRINCIPLE 

AVOID and PREVENT TUG-OF-WAR 

Common sense 

Conflicting logic 

Intent 


OOOOOQOAOODOODOOKDAOKOAAADD 


Affirmative defenses 
When burden shifts to you 
When the burden stays with state 
When you cannot avoid taking up the burden: 
Preponderance (or greater weight) 


Clear and convincing 


VOIR DIRE 


In venues where you get no voir dire, you still need to know the reasonable-doubt principles 
discussed below so you can use them later. 


Voir dire is the hardest place for you to be allowed to use our principles and methods. 
Judges often resist new approaches, and will likely do so with these principles 
and methods until enough lawyers generate well-researched motions and other 
arguments to diminish judge resistance. This same pattern occurred with the civil 
Reptile methods. 


In the meantime, try to ask as many of the voir dire questions suggested below as you 
can. When you cannot, apply the omitted questions’ principles later in trial. 


Each question serves two purposes: to gather information and to provide a lesson 
about reasonable doubt. 


The principles embedded in each voir dire question are effective even when you 
have to delay using them until closing. But the sooner you can teach them, the better. 
So voir dire is best. 
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In civil cases, a Reptile-based opening can win the case. In criminal cases, the same is true for 
voir dire. You need to be expert at it. You need to know the law about it. And you need to have 
practiced it in front of strangers at least two or three times for every case, including the night 
before trial. This makes you better at asking the new questions you'll see in this section, and 
gives you experience responding to unexpected responses. 


Properly done, the voir dire questions will spot bad jurors, create the juror mindset you need, 
establish the rules (laws) jurors must follow, and motivate jurors to make each other follow 
the rules. 


Primacy of belief. The questions below will create the primacy of belief you need jurors to 
have before they hear the state’s opening. This robs the state of the advantage opening first 
normally bestows. 


The primacy of belief we want is that trial is solely about jurors testing whether the state can 
rule out reasonable doubts. Question #1 in this section primarily gathers information, but also 
creates the primacy of belief you want about the rule-out principle. A trial is about whatever 
it spends most of its time being about, so we want most of its time to be about reasonable 
doubts and the state’s inability to rule them out. 


Topics. The questions below cover reasonable doubt and closely related topics. You’ll have 
others, and there’s more for you to know about jury selection. Given the importance of jury 
selection, see: 


Jurywork: Systematic Techniques, 2d, 2014-2015 ed. (Thompson-Reuters). 
Blue’s Guide to Jury Selection, 2nd edition. (Trial Guides). 


David Ball on Damages (Third Edition). Chapter Four and Appendix A. (Trial 
Guides). 


Voir Dire Fundamentals 


Shut up! During voir dire, shut up and listen. It’s not about you. If more than 10 percent of the 
words spoken in voir dire come from you instead of prospective jurors, you’re screwing up. 
Your talking minimizes the juror input you need to know who to strike. It also diffuses what 
you say, masking the important points. 


“Counsel, just ask if they can follow the law.” This judge’s refrain is off base. Respond that 
you are required to gather information for peremptory challenges, which have nothing to do 
with following the law. Whether a juror can follow the law is the exclusive domain of cause 
dismissals. 


Cause dismissal. Seek cause dismissals for jurors who might be “substantially impaired” from 
acquitting if the state does not rule out all reasonable doubts. Wainwright v. Witt!® holds that 


the standard for cause dismissal is not inability but merely substantial impairment in following 
the law. And the substantial impairment “need not be shown with unmistakable clarity.” 


10 Wainwright v. Witt, 469 U.S. 412 (1985) 
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“Substantial” does not mean large; it means “has substance”—in other words, it’s real, but 
not necessarily large. The danger of the Tylenol bottle is “substantial” even with the mere 
possibility of only one arsenic capsule in 1,000 or more Tylenols. 


Rehabilitation by Judge or Prosecutor. You lose cause challenges when the Judge or 
Prosecutor rehabilitates. (“You can follow the law, can’t you?”) Rehabilitation is bogus: the 
vast majority of people who will have trouble following the law will say, “Yes, I will follow 
the law.” This is why some venues and judges wisely bar rehabilitation. Others bar the use of 
leading questions to rehabilitate. 


Move to bar rehabilitation—or at least the use of leading questions that try to rehabilitate—in 
every case. You'll need in-depth legal research and jury-expert support for your motion." 


Politely point out (or make part of a written motion) the fact that when a prospective juror 
says, “Yes, I’ll follow the law” even after expressing serious reservations, and the judge accepts 
that answer, other jurors and onlookers think the judge is—at best—naive. This undermines 
confidence in the Court, the voir dire and trial process, every ruling the judge later makes, and 
the justice system. 


Voir-dire improvements. Know the range of both the judge’s discretion and usual practice 
about voir dire: leeway she allows with respect to time, nature of questions, attorney- 
conducted rather than judge-conducted questioning, number of prospective jurors you talk 
to at once, when you strike, etc. 


Judges worry about three voir dire concerns: running out of prospective jurors, taking too 
much time, and attorneys indoctrinating and persuading during voir dire. Taking the first two 
into account violates the fiduciary duty of judges to the Constitution and the public.!? The 
third is a legitimate concern you must promise not to do. 


File motions for improvements well in advance of trial. For help, see JuryWork, Blue’s Guide to 
Jury Selection, and Jury Trial Innovations. 


Voir Dire Written Questionnaire. Consider requesting a pre-voir dire written juror 
questionnaire, especially when jurors might be reluctant in open court to talk about topics 
such as experiences and attitudes relevant to a sex-crime case. And when you don’t have 
enough time in oral voir dire to ask all the questions suggested here that relate to you case, 
include them in the questionnaire. 


Who Conducts Voir Dire? On request, judges who routinely conduct voir dire themselves 
sometimes—not often—let you ask some or all of the questions yourself. Many judges believe 
they do a better job, but their idea of a better job is not ours. You're in the better position 
to do the kind of voir dire you need. So always ask to do at least some. Explain why your 
knowledge of the case puts you in a better position to ask and—more importantly—to follow 
up the questions. Give specific examples, so even if you lose the motion, you’ve educated the 
judge on how to do it and clued her into important concerns. 


1 Excellent language for this can be found in Matarranz v. State, No. SC11-1617, 2013 WL 5255117 (Fla., Sept. 26, 
2013). Also see the New Jersey Judiciary Bench Manual on Jury Selection, p. 35. 

12 David, D. Leib, E. Serota, M. (2013). A Fiduciary Theory of Judging. California Law Review, 1:3. Retrieved from: 
http://scholarship.law.berkeley.edu/californialawreview/vol101/iss3/2. 
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To create motions for voir dire improvements, you can divide the work up among the Reptile© 
criminal listserv members in your venue.’ 


Time. When you can’t get enough time to ask all the questions here, prioritize in order of 
importance. I present them in this Chapter in one possible prioritization, but you might want 
to change it in particular cases. Important: Always leave time for the jurors’ rights questions 
at the end. They take just a minute or two and are essential. 


Who do you learn voir dire from? Don’t imitate what Prosecutors do either in voir dire or 
anytime later in trial. They have different goals, tasks and methods than yours. 


Tug-of-war. Be certain the wording of your questions never implies you’re required to prove 
anything. 


Prepare to argue for your right to ask each of this section’s questions. And be able to 
show how some questions that might seem repetitive actually seek different information. 


These questions are not meant to be the only ones. You'll need more, such as case-specific 
questions and questions about, for example, the “CSI (a.k.a. forensic evidence) effect.” But 
don’t let anything eclipse the questions below. 

Follow-up questions. The all-purpose and best follow-up question is, “Please tell me about 
that.” And then, “Please tell me more about that.” You rarely learn much about the nature and 


strength of any juror attitude until the juror answers at least your second follow-up about it. 


Never express approval of a juror’s opinion. Doing so makes other jurors with opposing 
opinions hide them. 


Never disagree with any voir dire answer. It can make that juror and others less forthcoming. 
Never interrupt a juror. 

Never reword ajuror’s answer. It’s okay to repeat ajuror’s answer to make sure you've gotten 
it right and to show that you've listened carefully, but do not reword it even slightly. Rewording 
is condescending. If you cannot repeat without rewording, don’t repeat. And remember that 
most of the time lawyers reword a prospective juror’s answer, the rewording is wrong—but 
the juror agrees anyway, misleading the lawyer about what the juror really thinks. 


Pay close attention. Zero in on the juror you're listening to and don’t be distracted by anything. 


Never take notes, and don’t watch other jurors to see their reactions. That’s for someone 
at your table to do. Pay narrow, strict attention to whichever specific juror you're listening to. 


No routine. Never let any question or anything else you say sound routine. Always be genuinely 
driven by strong in-the-moment curiosity about this juror and what he or she has to say. 


13 To join any of the Reptile© listservs, contact office@keenanskidsfoundation.org. 
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“Not Prying.” Don’t tell jurors you're not going to pry. You're going to pry. 
Start by saying: 


My questions might be a little different from the usual ones. I won't ask for 
any deep dark secrets. And there are no wrong answers; everyone’s different 
so your answers might be different from everyone else’s. And that’s good for 


any jury. 


But I need you to talk. I hope you'll help me with this. I hope this jury will talk 
more than any other jury has ever talked in this courthouse."* And that you'll 
tell me the truth no matter what the truth is, no matter what it is. In return 
I'll talk as little as possible; how’s that for a deal? 


If you have an answer you want to keep private, just tell me and we'll talk 
in private at the judge’s bench. [Clear this in advance with the judge. Some 
Judges will say, “But I hear them talk about this stuff with everyone listening 
all the time.” Respond that some jurors do, but many do not. So if the judge 
does not allow private questioning at the bench, she’s depriving you of learning 
important information on which to base strikes. And explain to her why that 
particular kind of information is so important to your particular case.] 


Comfort questions. When you have enough voir-dire time, start with easy-to-talk-about 
questions to ease jurors into the process: “Describe your job”; “Tell us what makes you good at 
your job.” “What makes you a good parent?” “What are two important values you learned from 
your parents other than religion and telling the truth?” “What two values do you hope your 
children learn(ed) from you other than religion or telling the truth, etc.?” Such questions help 
jurors over their discomfort before you ask your first opinion questions. 


Even when limited for time, try to spend at least a short while on comfort questions. 


Cause dismissal method. Learn a good series of questions that will lead to dismissal for 
cause. For example, see p. 312 of David Ball on Damages (Third Edition). Don’t wing it. And 
have memoranda of law on such points as the standard for cause removal (see Wainwright v. 
Witt cited above), no rehabilitation by means of leading questions, etc. 


Batson. Make sure you know Batson v. Kentucky" and its progeny. Make a Batson motion after 
only a single violation; this reduces the chances of the state doing it again. 


Here’s the Batson drill: 1) Your prima facie statement of bias, 2) the state responds with BS 
such as “didn’t like her body language,” and 3) you reject No. 2. You'll almost always lose the 
motion but you want it on record. And ask the judge to watch the body language of upcoming 
jurors so he can see the state’s BS. This discourages more violations. 


In most states, Prosecutors—rarely too proud to cheat—have shared with each other a 
document with a list of invented race-neutral grounds for slithering out of Batson challenges. 


14 Thanks to Nick Rowley in California for this. 
15 Batson v. Kentucky 476 U.S. 79 (1986) 
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If you can get a copy, make it part of the record whenever something on it is used as a response 
to your Batson objection.'® 


VOIR DIRE QUESTIONS 


Do not try to cover all the questions in this section. Be guided according to the time you'll have 
and choose those questions that most closely relate to your case. Regardless of time 
constraints, try to ask the asterisked questions. Never omit Questions 26 through 29; 
they are essential and all take just a minute or two. 


Be prepared to argue for your right to ask those voir dire questions you want to ask. Some 
judges are reluctant to let you do anything new. Often a change in a question’s wording 
will alleviate a judge’s concerns; other times, you'll need a well-prepared and documented 
argument. 


Many judges don’t want you explaining the law in voir dire. Point out that except for Question 
#1 you're not explaining the law, but asking about juror attitudes. And if necessary, 
reword Question #1 so it does not explain reasonable doubt (see the footnote to 
Question #1). But be sure to explain it in opening if allowed, and for sure in closing. 


Have alternative wordings and questions ready to go. For example, though “reasonable” 
means “based on reason” both in law and general usage, and though “based on reason” 
clearly means “logical,” some judges might not like “logical.” So just say “based on reason.” 


For any question you leave out, include its “lesson” in your opening when possible, and for sure 
in closing. For example, Question #5’s lesson is that jurors need not believe that a reasonable 
doubt is true. So if you can’t Question #5 in voir dire, cover its lesson in opening if allowed, 
and in closing for sure. 


You can change the wordings of these questions to better fit your personal style—as long as 
you convey the sense accurately, clearly, and without legalese. Use the language of the law in 
closing (“massaging the instructions”) but not in voir dire. 


Note: Make sure every juror understands each question. Prepare in advance ways to further 
explain each one. Practice doing it out loud; don’t just have them in mind. You will not explain 
it well unless you prepare and practice aloud it in advance. And test your explanations in 
advance in the kind of tiny focus groups Artemis describes in Chapter Five. 
THE QUESTIONS 

*1) Real trials are different from trials on TV. The time real trials take, the 


law, the demands on jurors, and even “Reasonable Doubt” are all different 
from TV shows. 


16 As of the writing of this book, an upcoming U.S. Supreme Court case, Foster v. Humphrey, may modify Batson. 
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The judge will tell you about Reasonable Doubt. In the phrase “reasonable 
doubt,” the word “reasonable” means using reason. In plain English, using 
“reason” means using logic. So if the Prosecutor does not rule out every 
logically possible reasonable doubt, the verdict is not guilty. Rule out or the 
verdict is not guilty. 


Some folks, understandably, worry that that makes the Prosecution’s job too 
hard and mine too easy. And they worry it can result in defendants going free 
who might be guilty. Others folks are okay with it. 


How many of you are closer to folks who think it’s too easy on the defendant 
and too hard on the Prosecutor? Who thinks it’s okay?!” 


Follow up with, “Please tell me about that,” and “Please tell me a little more about that.” 


Do not yet say anything like, “The law says...’ or “The judge will instruct you that....’ It raises 
barriers to getting frank answers. You should lower those barriers for every question. 


Don’t prime the well, for example, by saying, “Some people say it’s better to set 10 guilty 
people free than imprison one innocent person.” Again, you want to lower, not raise, the 
barriers to the “bad” answer. 


On the other hand, don’t be afraid of saying “.. result in defendants going free who might be 
guilty.” Jurors already worry about this, and you need to know which ones. 


And don’t worry about the old-school myth that a juror’s answer can poison other jurors. 
Other than when they reveal something that won’t come into evidence, jurors don’t poison 
each other. 


Alternate for #1: 


Alt #1) Some folks are ok with convicting only if the case is beyond 
reasonable doubt. Others think beyond reasonable doubt is too hard on the 
Prosecutor and too easy on my side, so if it were up to them they’d change it. 
How many of you are closer to the folks who are ok with it? How many are 
closer to the folks who'd change it if they could? 


And follow up with, “Please tell me about that,” and “Please tell me a little more about that.” 


*2) Some folks that feel that defendants in trial are probably guilty—because 
why else would the police have arrested them, and why would the police and 
the Prosecutor invest so much time, money, and effort? Others folks disagree 
with that. How many of you are closer to the folks who feel that defendants 
are probably guilty? How many are closer to the folks who disagree with that? 


17 If a judge won't let you say reasonable doubt via, “Reasonable means using reason,” change it to: “In trials like 
this, in order to convict you have to conclude there are no reasonable doubts. Some people think that makes my job 
too easy and the Prosecutor’s job too hard, so guilty people might go free. Others folks are okay with it. How many 
of you are closer to the folks who think it’s too hard on the Prosecutor? Who thinks it is okay?” (Add the “logical” 
concept later in trial.) 
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Follow up as instructed above. Add, “Why do you think innocent people get arrested?” 


*3) After hearing all the evidence, some folks with a very small reasonable 
doubt would want to convict. Others would not. 


How many of you are closer to the folks who would want to convict if they 
had only a very small reasonable doubt? How many are closer to the folks 
who would not? 


Follow up as instructed above. 


*4) Some folks think that if they’re the only juror during deliberations witha 
reasonable doubt, they should compromise and go along with everyone else. 
Others think that as long that they believe there might be reasonable doubt 
they’d stick to it—even when it’s 11 to 1 against them. 


How many of you are closer to the folks who’d want to support the group 
by compromising? How many of you are closer to the folks who'd stick to it? 


Follow up as instructed above. 


5) Some folks would vote “not guilty” even if a reasonable doubt only might 
be true. Maybe. Others would want the reasonable doubt to be true to decide 
not guilty. 


How many of you are closer to folks who'd vote not guilty even when a 
reasonable doubt is only maybe true? How many are closer to folks who’d 
vote not guilty only if the reasonable doubt is true? 


Follow up as instructed above. 
6) Jurors take an oath or affirmation to follow the law, including the law 
about not convicting when there’s any reasonable doubt. But sometimes, 
some folks have such strong feelings about a case that they’re willing to 
suspend their oath or affirmation, and convict even with reasonable doubt. 
Others won't, no matter the circumstances. 
How many of you are closer to folks who are okay with temporarily 
suspending your oath or affirmation even when there’s reasonable doubt? 
How many of you are closer to folks who would not? 

Follow up. 
7) How many of you hold religious beliefs beyond reasonable doubt? 
8) What other beliefs do you hold beyond reasonable doubt? 

Questions #9 through #12 provide an extraordinarily effective explanation of reasonable 


doubt. Practice it. Practice all your voir dire questions, but especially #9. As Artemis teaches 
in Chapter Five, you can practice it by asking it of anyone you run into, or at dinner, or on the 
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phone, or anywhere you can get people to talk to you. It’s an interesting topic, so it will be easy 
to find people to talk about it. 


If the judge won't let you ask this (even though there’s no reason you should not be allowed 
to), you can still use the Tylenol analogy in closing. 


*9) Back in the early 1980s, some Tylenol bottles were shipped in which a 
capsule or two might have been laced with Cyanide poison. Now, here’s a 
bottle of 25 Tylenol capsules. [Show.] Let’s say you were back in the 1980s 
and one capsule in this bottle—just one—might have Cyanide. Not for sure. 
Just maybe one poison capsule. 


How many people here would allow a loved one to take one? Who would 
not? 


Follow up. 
*10) Now this bottle has 1,000 capsules. Same deal: Maybe one capsule 
in the bottle might be poison. Some folks might say, just one maybe out of 
999—okay, that’s small enough odds to use that bottle. Other folks would 


say, “No, there’s still reasonable doubt; I’m too strict about safety to risk it.” 


Who here is a little closer to the folks who would use the bottle? Who’s closer 
to folks who say no, there’s still reasonable doubt that it’s safe? 


Follow up. Finish each follow-up by asking each juror Question #11: 


*11) What number would make you say the bottle is safe beyond reasonable 
doubt? 


*12) Some folks would want to apply reasonable doubt just as strictly in 
trial as with the Tylenol. Others think it would make it too hard to convict, so 


they’d want to be less strict. 


How many of you are closer to folks who'd be less strict in trial than with the 
Tylenol? Who here is closer to the folks who'd be just as strict? 


Follow up. 


*13) How do you interpret “presumed innocent until proven guilty” as it 
applies to a defendant in a trial? 


Follow up. 

Ask Questions #14, #14a, #15, and #15a in eyewitness cases: 
14) Last week in a restaurant I saw someone | thought was a friend of mine. 
But as I started to say hello | realized it was the wrong guy. Who here has 


ever mistaken someone for someone else? Or thought someone you saw is 
the same person you first saw a few days ago, and turned out to be wrong? 
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Follow up. 
14a) Who here has never mistaken one person for another? 
Follow up. 


Question #15 is for cases in which the state is using multiple eye-witnesses to show the same 
point or make the same ID: 


15) How many of you have ever seen or heard about a number of people all 
being wrong about the same thing they’ve all seen? 


Follow up. 
15a) Why does that happen? 


Ask Questions #16 and #16a only when the jury instruction says to use the same level of 
certainty as in important real-life decisions. 


16) Please think of an important decision you’ve made in your life that you 
were sure of beyond reasonable doubt. 


16a) Please think of an important decision you’ve made despite having 
reasonable doubts about it. 


Follow up with: “If it was important and you had reasonable doubts, why did you make 
the decision?” 


Ask Question #16b of everyone. 


*16b) Jurors don’t decide guilt or innocence. Instead, they decide guilty 
or not guilty. That means either, “proven beyond reasonable doubt to be 
guilty” or “not proven beyond reasonable doubt to be guilty.” Nothing about 
innocence. Just guilty or not proven guilty. 


How many of you lean towards being okay with that? Who leans away from 
being okay with that? 


And follow up. 


*17)* Trials have 12 jurors so that cases are decided by a cross-section of 
the community—because everyone thinks differently, everyone thinks for 
his or her own self, and everyone has walked life in their own shoes. 


Some folks feel it’s important to be allowed to think in your own way. How 
importantis thatto you, Mr.X? Onascale ofoneto 10, 10 being mostimportant, 
how important is it to you that other people let you think differently when 


18 Questions 17 and 18, as well as the jurors’ rights questions coming up in this section, are roughly derived from 
the Colorado Method of Jury Selection for capital cases, which was developed by David Wymore, Professor Sunwolf, 
and others in the Colorado Office of the Public Defender. 
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you want, without them pressuring or bullying or threatening you to go 
along with the crowd? 


Ask and follow up with everyone. Beyond the “Tell us about that,” also ask, “Why is this so 
important?” 


*18) How many of you think you might be closer to having a little trouble 
letting other jurors be themselves and think in their own ways? How many 
of you are closer to being okay with it? 


Ask and follow up with everyone. Beyond the “Tell us about that,” also ask, “Why is this so 
important? 


About Question #19: A juror who believes logical opinions can conflict with each other is 
more likely to let other jurors hold onto their reasonable doubts even when he does not share 
them. So ask: 


19) Some folks believe that two logical people can come to opposite 
conclusions about the same thing. Others think there can be only one logical 
conclusion to any given question. How many of you feel there can be two 
valid conclusions about the same thing even when the conclusions conflict 
with each other? How many of you feel that’s impossible? 


*20) Some folks are comfortable with deciding a case only on the basis of 
whether or not there are reasonable doubts. Other folks want to factor in 
more, such as a strong feeling they should convict, or that the defendant just 
belongs in prison no matter what, reasonable doubts or not. 


How many of you are closer to going only by whether or not there are 
reasonable doubts? How many of you would want to go by more than that? 


Follow up. 


When the alleged crime is one that different jurors might regard at different levels of 
seriousness (rape versus drunk driving versus drug possession versus selling drugs, etc.), use 
#21 to find out where it falls on each prospective juror’s serious list. 


21) Compared to other crimes, on a one-to-10 scale with 10 the worst possible, 
how serious is X [the alleged crime in this case] compared to other crimes? 


Follow up. (This is a particularly good question for a written questionnaire.) 


Follow the law? In almost all venues, no law requires jurors to follow the law. Some jurors 
learn this online or and elsewhere. Result: It seems to mean they can legally vote guilty even 
with reasonable doubts. 


Thisis “nullification.” Atleast one national organization—the Fully Informed Jury Association— 
encourages nullification. They work online, pass out brochures near courthouses, and carry 
on other activities to spread the word. And they help litigate to protect their right to spread 
this message. Even Justice Sotomayor has publicly approved of nullification. 
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Jurors find out about this by going online, which many do no matter what the judge says. If you 
Google “jury following law,” nullification will be in most of the first hits. 


Nullification can kill us on reasonable doubt. Jurors who learn about nullification can think it’s 
okay to say, “Screw the law; throw this guy in jail, reasonable doubts or not.” 


More subtly, hearing about nullification makes some jurors less likely to look for or apply 
reasonable doubt. 


Nullification can help you, such as a juror’s refusal to convict despite proof of using drugs. 
But more commonly, a juror’s awareness of her right to nullify leads her to ignore the law 
requiring reasonable doubt to convict. So you must try to spot jurors likely to nullify. You 
do this by finding out 1) how important each prospective juror thinks “beyond reasonable 
doubt” is, as in the previous questions, and 2) how important following the law is to each 
prospective juror, via Question #22: 


22) Now I want you all to be comfortable telling me the truth in this next 
question, even if you think the judge or any of us attorneys might not like 
your answer. But the only thing we won't like is for you to think you have 
to hide anything. You’re an American, so this courtroom is yours, not ours. 
You're entitled to tell the truth here without worrying about whether we 
approve or disapprove, or whether you think you might get in trouble. You 
won't get in trouble, no matter how you answer. So with that in mind: 


Some folks think judges and lawyers try too hard to make jurors follow every 
jury law—such as the one about reasonable doubt—even when you might 
disagree with it. Some folks justifiably feel it’s their right to disagree and 
maybe not follow the law. My own mother thinks [thought] that way, in fact!?° 


Other folks feel they should follow all jury laws, such as reasonable doubt. 


Who’s closer to folks like my mother who say it’s okay to ignore the law in 
trial when circumstances or their beliefs or their conscience warrants it? 


Who here’s closer to the “follow the laws no matter what” folks? 
And follow up. 
*23) Some folks think innocent people are rarely arrested. Other folks think 
innocent people are often arrested. How many of you think innocent people are 
often arrested? How many of you think innocent people can often be arrested? 
Follow up. 
24) Mr. Jones, what is there about you—other than your ability to listen 


carefully and be fair—that you think might help you be a juror in this kind 
of case? 


1° Citing your mother [or brother, etc.] lowers the burden to jurors giving what they think might be an unacceptable 
answer. 
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Don’t say “good” juror. 
Follow up. 


25) What is there about you—other than your schedule—that might make it 
a little harder for you to be a juror in this kind of case? 


‘Jurors’ rights” (#Questions 26 - 29). 


Under two minutes for all four. It seals the deal for reasonable doubt. Always leave time 
for these. It’s not enough to make sure jurors understand beyond reasonable doubt. You also 
must motivate them to apply it and make sure all the other jurors apply it. This next series of 
questions helps to do that. 


*26) Jurors have certain rights. I need to make sure you'll exercise those 
rights. 


First, every juror has the right to hear all the testimony. So if you don’t hear 
something a witness says, will you all be comfortable raising your hand and 
asking the Judge to have the witness say it again? 


No follow up. If someone says they would not be comfortable, ask ifthey’d be willing to ask the 
juror next to them to ask the judge for them. 


*27) Second, every juror has the right to know the law. So during deliberations, 
if you or another juror does not remember something about the law, or if 
you're disagreeing about it, will you all be okay with asking your foreperson 
to read it aloud again?” [or, “..will you all be okay asking your foreperson to 
knock on the door and tell the Bailiff you need the Judge to tell you one of 
the laws again?” 


Be careful with the wording of this next question. Don’t change the italicized words (“ . .in 
spite of’). 


*28) Here’s your most important right. No juror is expected to give up an 
honest belief.”° In fact, you’d be violating your oath or affirmation to convict 
in spite of your honest belief that there’s reasonable doubt. So no one has 
the right to expect you or any other juror to decide the case contrary to an 
honest belief. Because if any juror gets other jurors to vote contrary to 
their honest beliefs that there’s reasonable doubt, the jury will have 
stepped outside the law. 


And no one has the right to make you go home having been on a jury that 
stepped outside the law. 


Some people would not allow themselves to be on ajury that stepped outside 
the law. Other people would not worry about it. How many of you are closer 
to people who would not allow it? How many would not care all that much? 


20 These are Allen charge words; Allen v. United States, 164 U.S. 492 (1896). 
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Follow up if there’s time. 


*29) So if anyone in deliberations tries to get you or anyone else anyone to 
decide “guilty” despite an honest belief there are reasonable doubts, will you 
all be willing to notify the judge that another juror is trying to get someone 
to violate their honest belief? 


This is not about discouraging argument. Argument about whether the belief is true is fine— 
but trying to argue someone into making a decision despite their honest belief is not. 


THE CUT-TO-THE-CHASE OPENING 


Adjustment in opening. You may have to adjust the wording in the section below to meet 
the court’s demands. You should at least be allowed to describe the reasonable doubts in the 
state’s evidence. Argue to the recalcitrant judge that the state gets to discuss what they hold 
to be true beyond reasonable doubt, so you should be allowed to discuss what you hold not 
to be true beyond reasonable doubt. “Otherwise, your honor, you're essentially limiting me to 
showing what I intend to prove—though as allowed I intend to prove nothing.” 


Learn in advance what your judge will and will not allow. In advance of trial, use memoranda 
of law and well-supported oral arguments to be allowed use the suggestions in this section. 
But in trial, be prepared to do less if necessary. For example, what do you do in opening when 
the judge bars your explanation of reasonable doubt or pointing out what the reasonable 
doubts are? Simply describe the evidence in such a way as to reveal the reasonable doubts it 
contains without using the phrase “reasonable doubt.” So instead of, “There’s reasonable 
doubt about whether the taxi driver correctly identified your client because...” say, “The taxi 
driver thought he saw John. The lighting was poor. The taxi driver was a hundred feet away. 
And Dr. X will explain how often and why eye witnesses are unintentionally wrong.” That lets 
you chart reasonable doubts almost the way I explain on the next page. 


Poor lighting 
100 feet away 
Eye witnesses often wrong 


Start of opening: no blather. Cut to the chase. Except for “good morning,” say no words of 
introduction. Forever stop saying stuff like: 


“Thank you for taking time out of your busy lives. . .” 
‘Tm privileged to represent. . .” 

“Nothing I have to say is evidence.” 

“Opening is a road map.” 

“We're here for justice.” 


“Duane Mercer is innocent.” 
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Especially never say—at any point, much less in opening—“John Riley is innocent” or, “We’re 
here for truth and justice.” Such thoughts zap jurors right into tug-of-war mode. And in 
opening, those thoughts make jurors gauge your credibility when you're still the second-least 
credible person in the building. 


Don't tell jurors, “Listen carefully to...” or, “Pay close attention to. . .” They’re not in second 
grade. Condescending admonitions make no one listen carefully. Not even second graders. 


“The evidence will show” Don't say things like, “The evidence will show reasonable doubts.” 
Use “the evidence will show” only when followed by a specific: “The evidence will show it 
was dark.” Better yet, omit “The evidence will show” altogether. It’s pointless. Instead, tell us 
where the evidence comes from: “The bus driver says it was dark.” 


“The evidence will show” is wishy-washy and unnecessary, and it undermines your 
believability. 


Pattern Opening. 


You will need to say more than what’s here. But start here, and don’t allow other points 
to bury what’s here. 


Stay as close as possible to what’s here as the judge will allow. And as simple. Complexity and 
excess information do not win. Stick to simple, well-organized focus on reasonable doubt. 


Good morning. 


Let’s look at some reasonable doubts Mr. Prosecutor and I agree he must rule 
out as logical possibilities. 


Yes, say “Mr. Prosecutor and I agree.” Jurors accept without question what you both agree on. 
It also gets juror attention (it’s a “grabber”) because jurors don’t expect agreement. 


As you Say “must rule out as logical possibilities,’ show this exhibit: 


What Are the Reasonable Doubts? 


Prosecutor must rule out the logical possibility that: 


Use easel, not PowerPoint, so you can have it up at every opportunity during trial. PowerPoint 
goes away. (You'll add to this box as you go on. Use Velcro or a magnetic board so you can 
attach each new point. Or have the entire chart in front of the jury and reveal each new part 
as you go.) 
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Now cut to the chase: The first reasonable doubt.”! Don’t fall into the lawyer’s temptation and 
say anything else. Cut to the chase means cut to the chase. 


The first reasonable doubt Mr. Prosecutor and I agree he must rule out as a 
logical possibility is that maybe the driver saw someone else, not John. 


Now add a new line to your Reasonable Doubt Chart: 


What Are the Reasonable Doubts? 
Prosecutor must rule out the logical possibility that: 


RD 1: Maybe taxi driver saw someone else. 


“Taxi driver maybe saw someone else” is your label for this reasonable doubt. Carefully 
draft labels for each reasonable doubt. Use the fewest possible words. As you continue, add 
each new reasonable doubt to your “Must rule out logical possibility” chart. 


Don’t yet discuss these reasonable doubts. Just create the list. Jurors pay more attention and 
learn and remember better when you provide one layer at a time. 


Reasonable doubt No. 2: The Prosecutor and I also agree that the Prosecutor 
must rule out all logical possibility that the man the policeman saw might 
have been someone else. 


What Are the Reasonable Doubts? 
Prosecutor must rule out the logical possibility that: 
RD 1: Maybe taxi driver saw someone else. 


RD 2: Maybe Policeman saw someone else. 


21 The sequence in which you present the reasonable doubts depends on the case. Chronological order is usually 
best though occasionally another sequence can be clearer or more effective. 
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If there’s any logical way to think the policeman maybe—even just a small maybe—might have 
seen someone else, not John, you cannot use what he says to convict. 


Reasonable doubt No. 3: The Prosecutor and I agree he must rule out all logical possibility that 
John might not have been in New York. 


What Are the Reasonable Doubts? 

Prosecutor must rule out the logical possibility that: 
RD 1: Maybe taxi driver saw someone else. 

RD 2: Maybe Policeman saw someone else. 


RD 3: Maybe John was not in NY. 


If there’s any logical way to think John might possibly—even a tiny 
possibility—that John was not in New York, you cannot convict. 


Continue this for each reasonable doubt you know. Then: 


Other reasonable doubts may come up during trial. We’ll add them to the list 
as We go. 


You may think of other ways this might have happened, even if we don’t 
mention them. You can add them to your own [mental] copy of this list. 


With the completed chart in place, start discussing each doubt. [With some judges, you may 
need to start here instead.] 


Now let’s look at Reasonable Doubt No. 1. 

The taxi driver will say he saw John take the money. You'll hear four 
reasonable doubts about whether he’s right. First, he’d never seen John 
before. Second, he saw whoever it was for just a few seconds. Third, the taxi 
driver hesitated saying it was John in the lineup. Fourth, the lighting was bad. 


With this wording you avoid creating a tug-of-war, a right-or-wrong matter. 


If any of those four points show any possibility, based on reason, that the taxi 
driver might be wrong, just maybe, about even one of those points, there’s 
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reasonable doubt. You'll hear no testimony from the taxi driver—or anyone 
else—that rules out this reasonable doubt. 


If any of the four points are not self-evident as reasonable doubts, explain how they are. Then: 


You'll hear no testimony from the taxi driver or the policeman—or anyone 
else—that rules out any of these reasonable doubts. Remember what you 
talked about in jury selection: Two people agreeing on an identification does 
not logically rule out reasonable doubt. 


And show how reasonable doubt on each particular point breaks the chain the state must 
prove. 


If it’s logically possible John might have been somewhere else, then the 
Prosecutor cannot rule out the possibility someone else robbed the store. 


Remember: Never say “John did not rob the store!” 


Cover the other listed reasonable doubts in the same way. And remind jurors that 
reasonable doubt remains unless the juror must abandon reason to think it could 
maybe be true. 


The Prosecutor must rule out any logical possibility that someone else 
might- just maybe—have robbed the store. 


Then add (when allowed): 


You'll see evidence that shows that the assailant could have been the 
bartender or anyone else in the bar, or the parking attendant from outside, or 
a passing pedestrian or motorist, or anyone else you can think of who'd have 
been anywhere in that neighborhood that night. The killer might be who the 
Prosecutor says, but the Prosecutor does not win by showing just one 
version, when other possible versions favor John. The Prosecutor has to 
rule out every other possible version. 


As you hear and see each piece of the Prosecutor’s evidence during trial, 
your job [or “duty”] will be to view it with skepticism. None of it is true 
until the prosecutor rules out every reasonable doubt that it is true. 

As you hear each piece of evidence we show you on behalf of the defendant, 
your job [or “duty”] is to take it as true. None of it is false unless the 


Prosecutor rules out every reasonable doubt that it is false. 


In other words, you have to interpret every piece of evidence in the 
defendant’s favor as long as it is logically possible to do so. 


If you strictly apply that simple test, your verdict will be easy. 


You'll have more to say in opening on other topics. But don’t allow it to outweigh the concepts 
surrounding reasonable doubt. 
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TESTIMONY 


By default, jurors think you’re required to prove your witnesses right and the state’s wrong. 
That’s a tug-of-war. Don’t go there. Nor is there need to show that the state’s witnesses are 
wrong. It’s enough to show they could be wrong. Maybe wrong. 


And it’s hard avoid the knee-jerk impulse to persuade jurors that your defense witness is right. 
Resist it. Could be right is plenty within the framework of this Chapter’s overall approach, and 
it prevents the tug-of-war the state wants to drag you into. 


For example: No need to prove the jailhouse snitch is lying. Just show he might be lying. Elicit 
the reasons: Possible favorable treatment in jail? Get in good with the authorities? Chance to 
get out of jail for a day or two while he’s here testifying? A favor to someone who hates your 
client? Etc. Show as many as you can. If that’s enough to create doubt, the jurors will go there 
on their own. (If it’s not, your telling them it does won't do any good anyway.) 


In closing, explain that reasonable doubt about one thing the witness said creates the logical 
possibility that he might be lying about everything else he says. So every other word out of his 
mouth contains reasonable doubt. 


This next principle is one of this book’s most important: 


Make sure the jury understands that the verdict must be not guilty when 1) there’s reasonable 
doubt about anything a state’s witness says that is in itself case- or count-determinative, 
or 2) when there’s reasonable doubt about anything count- or case-determinative that 
a defense witness says. 


In other words, when a defense witness says something that, if true, would mean innocence, 
and there’s reasonable doubt that he’s wrong, the jury must take the statement in the best light 
for the defendant. That means a not-guilty verdict. 


This may be obvious to you; it is not to jurors. 


Be certain you understand and use this principle. Explain it—don’t just point it out, but make 
sure the jurors understand its logic. And show exactly how it applies to the evidence. 


Example: Defense witness Valery Smith says your client was in Boston. Taxi driver says he 
saw your client at the scene of the crime in New York. All the jury has to believe is that there’s 
reasonable doubt that Valery Smith is wrong. That would mean a logical possibility that Smith 
is right. It would also indicate reasonable doubt about the taxi driver’s statement. So the 
verdict must be not guilty. 


I have personally been on a jury where none of the other jurors understood this principle 
until I explained it. And I have interviewed many jurors from other cases who had the same 
problem. 


Expert witnesses. Show that the state’s experts’ methodologies might throw their conclusions 


into doubt. (See the Chapters by Pate Skene and Dorothy Sims later in this book.) The focus on 
expert methodology is crucial because (emphases mine): 
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FRE 702. Testimony by Expert Witnesses 


A witness who is qualified as an expert by knowledge, skill, experience, 
training, or education may testify in the form of an opinion or otherwise if: 


(a) The expert’s scientific, technical, or other specialized knowledge will 
help the trier of fact to understand the evidence or to determine a fact in 
issue; 


(b) The testimony is based on sufficient facts or data; 
(c) The testimony is the product of reliable principles and methods; and 


(d) The expert has reliably applied the principles and methods to the 
facts of the case. 


All four are strictly required. 


The state must rule out all reasonable doubt about each bold-face phrase (b through d just 
above) as it applies to their experts. Otherwise their experts automatically have reasonable 
doubt. So, “There’s reasonable doubt that the state’s expert: 


“u 


.. . based her conclusion on sufficient facts or data,” or 


“u 


... applied reliable principles and methods,” or 


“u 


... reliably applied the principles and methods to the facts.” 


One requirement of ‘method’ is reproducibility, a fundamental necessity of science that the 
state never applies. This failure flies in the face of reliability. 


When the state’s “science” does not meet all the requirements of science, it’s not science. It is 
instead by default reasonably doubtful. The judge should not even allow it in. Some of this is 
covered just below, with a great deal more in Chapters Three and Four. The more you know 
about this, the less the state can push you around with their bad science. 


Defense experts. As with all our witnesses, when the state cannot prove beyond reasonable 
doubt that our expert is wrong, then maybe our expert might be right. Make sure the jury 
understands this is all we need. 


This means the state must prove beyond reasonable doubt that our expert 1) did not use 
reason/logic, or 2) used the wrong or inaccurate or inadequate facts, or 3) did not reliably 
apply her methodology to the facts. The state can almost never prove any of those three are 
wrong beyond reasonable doubt. So at minimum, there’s reasonable doubt our expert is 
wrong. That means there is a reasonable possibility he’s right. And it trumps the state. If you 
can make this clear to jurors, you wipe out a lot of the state’s forensics. 


And remember the reverse for state’s experts: reasonable doubt, not conclusiveness, wipes 
out the state’s expert. Two tiers. Not an equal tit-for-tat. 
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When it comes to experts, avoiding a tug-of-war about who’s right and who’s wrong is of 
the utmost importance. Case after case after case has been lost solely for failure to heed this 
warning. If you screw this up and lose, don’t kick yourself. l'll do it for you. 


Neutral frame of mind. For their conclusions to be reliable, experts’ methodology must 
include the proper application of specific required steps. This is fundamental to all scientific 
and technical analysis. And step one of all investigatory methodology is a killer: The expert 
must place himself in a neutral frame of mind. This is neither optional nor minor. And alone, 
this makes it pretty much impossible for state-employed forensics experts to come to reliable 
conclusions. “Who pays you? Who promotes or demotes you? Who determines your future 
career path? How long have you known the Prosecutor? How many times have you testified in 
favor of a prosecution? A defendant? Where do you hope to be working in five years?” Every 
other employee in the world tries to please the boss—why would forensics examiners be any 
different? And how often have these personal concerns led to bogus forensic conclusions? 


Make sure jurors understand how and why reasonable doubts about neutral frame of 
mind scientifically create automatic reasonable doubts about the expert’s conclusions. 


Neutral frame-of-mind means starting and carrying out the analysis with no advanced 
expectation of or preference for any particular result. Neutral frame-of-mind (no advance 
expectation of outcome, no advance preference of any particular outcome) is scientifically 
mandatory. It is well known. And it is easily established in trial that any analysis conducted by 
anyone other than a neutral investigator cannot be trusted. 


Why? 


Because no one, not even the most experienced and trustworthy of investigators, can reliably 
set aside their expectations or preferences by force of will. And no one can control how their 
own expectations and preferences unconsciously affect their work. No one. 


Don’t underplay the importance of neutral frame of mind just because you haven’t seen anyone 
use it as an absolute requirement. Get a high-school science teacher to educate the jury on 
how and why an investigator who wants or even mildly expects a particular outcome thereby 
shapes the outcome even when it’s wrong. So it’s laden with reasonable doubt, and violates the 
required rigor of plain old science. 


When there is reasonable doubt about whether an investigator started neutrally (i.e., whether 
she desired or expected a particular outcome) there is—automatically and scientifically— 
reasonable doubt about her conclusions. You need not prove that the investigator failed to 
start neutrally. Just show the reasonable doubt that she did. 


Make sure your expert has a good answer to your question: “What did you do to ensure your 
neutrality?” and “How can we trust your neutrality?” (How did you control for expectation and 
preference?) Use the same questions on the state’s experts when you can show flaws, because 
each flaw creates a reasonable doubt: They always work for one side, their salaries and 
promotions are determined by the state, etc. This need not make them dishonest; it just makes 
them unscientific. The investigator has no more idea of what’s going on in his unconscious 
mind (it is, after all, unconscious) than he has of what’s going on in his spleen. 


For a particularly useful explanation of how every investigator’s advance expectation and 
preference can render his explanations unreliable, see “Towarda More Scientific Determination: 
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Minimizing Expectation Bias in Fire Investigations.’*? Neutrality principles for fire 
investigations are the same for every other kind of analysis: they require eliminating any 
possibility of preference and expectation before starting the investigation. This is easier for 
the independent investigators you hire than for state employees. 


Reasonable doubts about neutrality of expectation or preference mean reasonable 
doubts about the conclusions. 


For a state employee, the only way around the neutral frame of mind requirement is for the 
expert to prove she employed control methods that eliminated every possible effect of her 
preference or expectation. And even those control methods are subject to the reasonable- 
doubt test. Science is a rigorous master. 


Creating expectation: Hints embedded in statements to the investigator create automatic 
reasonable doubts about the investigation’s conclusions. The police and D.A. often create 
scientifically impermissible expectations on the expert’s part by telling her in advance what 
they want her to find: “See if this is heroin.” “See if this is the defendant’s blood.” Or even, 
“We want you to show that this is the defendant’s blood.” These statements tell the expert 
what to expect (introducing expectation bias) and what the state expects (introducing 
more expectation bias and creating preference bias). For scientific validity, samples must be 
accompanied by no more than statements such as, “What’s in this sample?” or “What is this 
stuff?” or “Whose is it?” Anything more is unhelpful to the investigatory process and can taint 
the investigator as easily as a sneeze can contaminate a DNA sample. 


The Drill: Deconstruct the methodology of the state’s analysis. Go over the following with 
your expert and use it to show reasonable doubt in the state’s expert. 


e What are the required steps of analysis (starting with neutral frame of mind)? 

e Why must each step be followed properly? 

e What happens—not just in this case—when any step is not properly followed? 

e What were the flaw(s) in any particular step(s) in this case? 

e How could each particular flaw make the findings unreliable? 

e What are other examples of these kinds of flaws undermining reliability? (Cite the 
well-known misdeeds and consequent bogus convictions caused by the North Carolina 
and many other state forensic labs which were directly traceable to methodological 
violations or omissions.) 


No matter how solid the state’s expert may be, this normal scientific rigor can show reasonable 
doubts. 


You don’t need an expensive expert for this. A high-school or junior college science teacher will 
be grateful for the extra money and the interesting hours of work. And once you’ve prepped 
them the first time, you can easily call them each time you need them. Remember, good 
teachers are accustomed to explaining complicated things to people who don’t particularly 
want to learn them. And such teachers work cheap. 


2 Lentini, John J. (2008). Toward a More Scientific Determination: Minimizing Expectation Bias in Fire Investigations. 
Presented at the Third International Symposium on Fire Investigation Science and Technology. University of 
Cincinnati. Retrieved from: http://www.firescientist.com/Documents/Minimizing%20Expectation%20Bias%20 
in%20Fire%20 Investigations, %20ISFI%202008.pdf. 
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The state cannot use this back against us. Their conclusions are the only ones that must be 
shown beyond reasonable doubt. Ours are fine as long as they cannot be ruled out beyond 
reasonable doubt. 


Reproducibility. The only firm way science has of assuring that expectation or preference 
bias has not affected an expert’s conclusion, or that something else has not led the analyst or 
researcher astray, is Reproducibility—meaning someone else not connected neither with the 
expert nor his office has arrived at the same result. Otherwise, scientifically there is reasonable 
doubt. 


Reproducibility of research or analytic result is a hallmark of science and among its most 
important requirements. Without it, there’s no science and the state should not be allowed to 
claim it’s science. Scientifically speaking, until the state’s expert’s result is reproduced by an 
outside analyst, there’s reasonable doubt. 


Reproducibility by another investigator in the state’s crime lab does not count; that merely 
reinforces expectation or preference bias. No one gets to grade their own homework. 
Two people with similar loyalties cannot reliably check each other’s work. That passes in 
fraternities but not in science. 


As with other parts of an expert’s methodology, high school and junior college science teachers 
can explain reproducibility to jurors. 


The state will say, “It’s unreasonable to expect us to have the resources to show reproducibility.” 
But reasonable doubt is reasonable doubt. To be accepted as right beyond reasonable doubt, 
the state has no scientific choice but to show reproducibility. When they cannot, they probably 
should not even clear Frye or Daubert, because their methodology is incomplete so its 
conclusions are suspect by default. Does demanding reproducibility make things too 
hard on the state? Sure. So what? They’re the ones claiming they have science on their side. 
So we have the right to insist that it’s real science. Without reproducibility (among other 
requirements) it’s not. 


Make sure the judge understands that the defendant must not be disadvantaged just because 
the state won’t spend the money for scientifically required reproducibility by an outside 
analyst. Point out that recently the spate of bad results from states such as North Carolina, 
Massachusetts and California—each potentially requiring massive numbers of retrials and 
dismissals—would easily have been prevented by requiring reproducibility. 


See Chapters Three and Four for more on this pivotal topic. Bad science and bad procedures— 
in DNA, fingerprinting, hair and bite analysis, and all other approaches—have misled more 
juries than almost any other single cause. 


Eyewitness reliability.” Few jurors know of the research that confirms the gross unreliability 
of eyewitness testimony. The research essentially shows that every piece of eyewitness 
testimony involving identification of a stranger (and of a wide range of other things) inherently 
carries substantial reasonably doubt. 


23 There’s a New Jersey jury instruction on the unreliability of eyewitness testimony. Request it in every eyewitness 
case. 
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But you can rarely afford an expert on eyewitness testimony, even when it’s allowed. Worse, 
many courts still don’t know—or care—about the unreliability of eyewitness testimony, 
despite Manson v. Brathwaite.” And some judges naively believe that the jurors’ experience 
makes them capable of deciding an eyewitness is reliable beyond reasonable doubt. Jurors are 
not. Not ever. 


Local schools—including tech schools, junior colleges, and even some high schools—that 
teach criminology or psychology may have faculty members who teach the unreliability 
of eyewitnesses, including the alarming frequency with which eyewitness testimony has 
wrongfully convicted, as demonstrated in 70 percent of the Innocence Project’s actual- 
innocence exonerations. There are useful and striking demonstrations available online to 
support your eyewitness expert’s testimony. 


Once you develop such a teacher to testify, you have a permanent resource. Her job will not 
be to prove the state’s eyewitnesses wrong, but solely to testify as to why and how reasonable 
doubt exists by default in virtually every eyewitness “identification” of a stranger, and in other 
kinds of eyewitness testimony. 


It is the state’s job to overcome this. This turns what used to be the state’s strong point— 
eyewitness testimony—into major reasonable doubts. 


The American Psychological Association has been particularly active in warning judges 
that jurors do not have the expertise to evaluate eyewitness testimony. This alone 
defaults all eyewitness testimony to reasonable doubt. 


There are useful demonstrations available online to support your eyewitness expert’s 
testimony. 


As with all else, showing the general unreliability of eyewitness testimony can easily fail if 
the defense attorney makes it part of a tug-or-war (who’s right, who’s wrong), instead of just 
showing reasonable doubt. 


Proprietary software. Many forensics devices use proprietary software. Some courts have 
refused defense requests to see and analyze the software to be sure it is reliable. 


Not being able to examine the software creates an automatic reasonable doubt: By a wide 
margin, the market for these devices is the police. So the manufacturers are motivated to 
please their potential buyers—the police—by cheating in their favor. 


This does not prove the police are cheating, but of course they’ll buy devices that give them 
the results they want. The prosecution has no way to refute this very real possibility 
without revealing the codes and proving beyond reasonable doubt that the codes create 
reliable conclusions—which they can’t do when the courts protect the codes as propriety. 
Even when the codes can be accessed, it is more than the state will normally do. So there’s 
almost always reasonable doubt created by the manufacturer’s motivation. It’s basic 


24 Manson v. Brathwaite, 432 U.S. 98, 114 (1977). 
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science: a conclusion reached without transparent methodology and technology is 
never reliable.” 


The court ruling that keeps the codes secret does not let the state off the hook and does not 
eliminate reasonable doubt. If the state chooses to rely on such devices, it’s their own fault. So 
the state must accept that the device carries reasonable doubt. 


In effect, “cross-examining” the code of a device is even more important than cross-examining 
witnesses, because most jurors automatically trust devices. 


MOTION FOR DIRECTED VERDICT 


Show that even when viewed in the state’s best light, the jury can disregard certain reasonable 
doubts only by abandoning reason—which they are not allowed to do. It’s not about guessing 
what a jury might do. It’s about what a reasonable (i.e., using reason) jury can do without 
abandoning reason. Show specifically how ignoring each reasonable doubt would require 
abandoning reason. For example, “No one can rule out the possibility he was in Boston unless 
they can read his mind.” 


Don’t bury this. It’s the main point. 


REPTILE CLOSING 


“Your work is done the minute you decide a reasonable doubt might exist.” 


Review the principles from throughout this Chapter. Include in closing those that fit 
your case—especially those you could not use in voir dire and opening. 


New admonition from the court. Ask the judge to add an admonition after the jury 
instructions. “During deliberations, if a juror is not following the law as I have given it, send me 
a note to let me know.’ When the state resists, point out that their only reason for resistance 
is that they don’t want jurors to follow the law. Explain that the frequency with which jurors 
do not follow the law is alarming and likely to affect this case. A good trial consultant or 
researcher should be able to provide you a supporting affidavit about this. 


Also point out that no judge will ever be reversed for telling jurors to report failure to follow 
the law. 


Jury Instructions. There are two skills to crafting good jury instructions: one has to do it 
with substance. No less important is clarity: simple sentences, brevity, not a hint of legalese, 
etc. You and your colleagues should do some simple focus-group testing (see Chapter Five) to 
see which wordings are clearest and most effective. Trials are often lost because of unclear or 
ambiguous jury instructions. 


25 Wexler, Rebecca. (2015). Convicted by code. Slate. Retrieved from: http://www.slate.com/blogs/future_ 
tense/2015/10/06/defendants_should_be_able_to_inspect_software_code_used_in_forensics.html. 
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Listening in Closing. Research confirms that during closing, jurors rarely move in either 
direction. They almost all think they’ve made up their minds. So they tend not to listen. You 
may think they’re listening but they know how to look attentive when they’re not—a trick 
they mastered in second grade. So at the start of closing, get them listening. 


Good morning. During deliberations, you'll have three jobs. 


This makes jurors listen, because they think they have only one job. But on that basis alone, 
they won't listen for long. So you have to say something more that gets them to continue 
listening: 


One of your jobs is to make decision(s) about the case. 


Your second job is to make sure everyone follows the law the judge gives you. 
No other juror has the right to ask you to go home having been on a jury that 
stepped outside that law in making its decisions. Being on such a jury would 
violate your oath or affirmation or duty, and no other juror has the right to 
ask you to do that. 


Your third job will be to explain to each other why you feel the way you do 
about how to decide the case. I’d like to suggest some ways to help you do that. 


This third one keeps them listening. Favorable jurors will want the help you offered. 
Unfavorable jurors—the harder ones to make listen—will want to hear what they’re going to 
have to contend with in deliberations. And their listening gives you some chance of softening 
them up or even bringing them to your side. 


Assigning their task. Their only question to answer: 


First, folks, it comes down to one question: Did the Prosecution logically rule 
out all the reasonable doubts—the possibilities based on reason—that favor 
John on Count 1? The Prosecutor either did or did not rule them all out, and 
that is all you need to decide. 


Did the Prosecution logically rule out all the reasonable doubts—the 
possibilities based on reason—that favor John on Count 2? The Prosecutor 
either did or did not rule them all out, and that is all you need to decide. 


Same for the other counts 


Arming. Jurors rarely move much either way in closing. Movement mainly comes later, 
during deliberations. So you must arm your favorable jurors by providing the words—not 
just concepts but actual words—that your favorable jurors will need and be able to say on 
their own to argue on your behalf. After trial, jurors who were left unarmed often say, “I knew 
your side was right but I didn’t know how to say why. So I had to go along with the others.” 
But when you teach jurors what to say, and it’s simple and easy for them to say it, then they’re 
eager to say it. And saying it gives them a higher stake in your side of the case, so they hold 
their ground. 


In other words, persuasion is only half the job. The rest is arming. 


38 


Two of the best ways to arm jurors: 1) “massage the instructions” (see below) and 2) provide 
boil-down responses to state contentions. 


Boil-down responses are pared down, shorthand wordings for responding to each point pro- 
state jurors might make during deliberations: “During deliberations, if someone says XYZ, 
remind them, ABC.” Make ABC as concise as possible so they remember and can say it exactly. 
(If they’re allowed to take notes, you can also suggest “You might want to write this down.” 
Writing is important, because jurors cling more tightly to what they have written than to what 
they only heard.) 


Example of arming: During deliberations, if someone says John was in New York, remind 
them that the Prosecutor never ruled out the logical possibility that John might have been 
elsewhere. That’s reasonable doubt. 


You don’t need a basis for that possibility. If the state does not have enough evidence to prove 
he was not somewhere else, then there’s reasonable doubt about where he was. No specific 
basis needed. As with all our principles, make sure jurors know this. 


Jurors already know the whole point, so there’s usually no need to say, “Everyone agrees the 
crime happened in New York, so whoever did it had to be in New York on the night of February 
23 in the bar over the diner to do it.” If you say too much, the boil-down wording gets buried— 
more than they can easily remember—so they don’t use it in deliberations. Cut to the chase: 


If someone says New York, remind them the Prosecutor never ruled out John 
might have been elsewhere. Never ruled out elsewhere. 


Try to limit each arming point to 20 words, fewer when possible. 
And build a running display chart of your arming points. 
And show your chart again from opening. It’s your primary logo. Display it as much as possible 


throughout trial and all the way through closing. As you go through closing, indicate the 
particular item you're on. 


Prosecutor must rule out logical possibility that: 
RD 1: Taxi driver maybe saw someone else. 

RD 2: Policeman maybe saw someone else. 

RD 3: John maybe somewhere else. 

RD 4: 


RD 5: 


RD 6: You think that maybe __ 


RD 7: You think that maybe __ 
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After you’ve armed jurors on each point, go on to explain what makes each point a reasonable 
doubt. Remember: Don’t argue its truth. Don’t say, “He had to be in Boston because two 
witnesses saw him there.’ That creates tug-of-war. Instead, say, “Two witnesses say Boston. 
The Prosecutor cannotrule out the possibility they might be right. He never ruled out elsewhere. 
So it’s a reasonable doubt.” 


Then show how reasonable doubt on that point breaks the state’s required chain. 


Simple explanations motivate and enable your favorable jurors to argue for you, show jurors 
the links they might have missed, and reinforce the reasonable doubts. 


Marshaling (running through a repetition of the evidence). Never marshal the evidence. 
Jurors already know the evidence—or they think they do—so when you marshal they stop 
listening. Marshaling is boring so you lose juror attention for what’s important. And when you 
marshal, jurors think that you think they’re too stupid to remember anything. You make better 
use of the facts when you “massage the instructions”: 


Explaining (i.e., “MASSAGING’”) the instructions. Many cases are lost because counsel failed to 
make sure jurors understood and followed the law—particularly but not exclusively the law about 
reasonable doubt. Prevent this by “massaging the instructions.” Easily done, always essential. 


Do not rely on the judge’s reading of the instructions. They’re usually unclear and always too 
many. When you don’t massage the instructions, jurors ignore some of them and opposition 
jurors easily use misconceptions of the law to pressure your favorable jurors into convicting. 


For each instruction that you need jurors to understand, do the following to “massage” it: 


1. Select the crucial part of the instruction. A sentence or two is usually enough. 
2. Put each selection on its own slide or board. 
3. With each instruction, do all of the following before going on to the next one: 


a. Read it aloud. 

b. Explain it in plain English. This is partly to make it clear, and partly so you 
can focus it—without altering it—the way you want. 

c. Apply the facts to it. Jurors are told to “apply the facts to the law” (or vice 
versa), but they’re rarely told what that means. So instead of explaining it, 
show them how the facts apply to each instruction to reveal reasonable doubt. 


Display a blow-up of the verdict form. As you massage to the point of showing the reasonable 
doubt, place an X in the not-guilty box. Add an X to that box for each additional reasonable doubt. 


As you mention each reasonable doubt, put up a separate board with it—and leave it in view 
so they accumulate and are all visible as you go through closing. When you have to clear them 
away, pile all on your desk—so they essentially stay in sight. 


Let’s say, for example, you’re massaging the instruction that says jurors can assume that a 
witness who’s wrong about one pointis also wrong about all or some of the rest of her testimony. 


So: 
a) Read the instruction. 
b) Explain it in plain English: “This means if there’s reasonable doubt about what 
a witness says in one place, you can decide there’s also reasonable doubt about 
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everything else she says.” Do not say “she’s wrong.” Just that there’s reasonable doubt 
about what she said. 

c) Show the reasonable doubts about the witness’s truthfulness or accuracy at each 
particular point. Cite possible discrepancies, evasions, contradictions, demeanor, 
prior statements, etc., that could mean the witness might be wrong, so that it’s 
reasonable doubt. 


And place X(s) on the verdict form’s not-guilty box. 

Then say: 
If any juror tries to work outside the law about reasonable doubt, remind 
him he cannot make you go home having been on a jury that worked outside 
the law. No one is allowed to pressure you into that. 
If that juror continues trying to get you or any other juror outside the 
reasonable doubt requirement, tell him you'll report to the judge that 


someone is not following the law she gave you. 


When the instruction says the state must prove identity, explain the instruction in plain 
English. Then apply your facts—the evidence—to that law: 


For a state’s witness: 
Prosecution witness Mr. Jones said the man who fired the gun was John. Even 
if you believe Mr. Jones, you cannot use his testimony to convict unless the 


prosecutor convinced you there’s no possible way, based on reason, that 
maybe Mr. Jones might possibly be wrong. And here are the maybes: 


For your own witness: 
And maybe you did not believe the hotel clerk when he said he saw John in 
Boston. But unless the Prosecutor ruled out every logical possibility that the 
clerk was wrong, then maybe he’s right—so there’s reasonable doubt about 
whether John was in New York. 
It’s not about whether a witness was right or wrong. It’s about whether the 


Prosecutor ruled out reasonable doubt. So here are the reasonable doubts the 
Prosecutor did not rule out about whether John might have been elsewhere: 


Now let’s look at the experts. The Prosecution’s expert Dr. Ranton said the 
bullet came from John’s gun. Even if you believe him, if there’s any reasonable 
doubt—no matter how small—about it, then maybe—just maybe—our 
expert, Dr. Sloan, might have been right. That’s a reasonable doubt. It 
requires a not-guilty verdict. 


Here are the reasonable doubts the Prosecution could not rule out about 
what Dr. Ranton said: 


So maybe he was wrong. So maybe our Dr. Sloan is right. Maybe is reasonable 
doubt. That requires a not-guilty verdict. 


Add an X to the verdict box. And continue showing how the facts apply to the law of reasonable 
doubt: 


What about our guns expert, Dr. Righton? You might think he was wrong 
when he said the bullet was not from John’s gun. But if there’s any way 
he could be logically right—even just a small maybe—then unless the 
Prosecutor rules out the logical possibility of that small maybe, you have to 
decide not guilty. 


No matter how self-evident you think any of this is, to many jurors it is not. 
Add the following: 


Reasonable conclusions can contradict. Different jurors using reason 
often have contradictory conclusions. This is because different jurors weigh 
and interpret the evidence in different ways. So if another juror’s best efforts 
to persuade you do not take away your reasonable doubts, you cannot 
convict. 


Even if every other juror pressures you to vote guilty despite your belief 
there’s reasonable doubt, you have the right and the duty to protect your 
integrity by sticking to your doubt—even if you can’t quite explain what it 
is. All you need is, “There’s not enough evidence to prove I’m wrong about 
there being reasonable doubt. It was not ruled out. It’s perfectly possible.” If 
it’s your honest belief that a reasonable doubt is possible, you have the right 
and the duty not to compromise it away. 


Other jurors are allowed only to try and show you that your honest belief is 
wrong. But as long as it is your honest belief, they are not allowed to try 
to make you decide anything that goes against it. On a jury, you have that 
absolute right. 
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Deliberations are not bullying sessions. And you are jurors, not politicians. 
When you have an honest belief that there might be—just might be—a 
reasonable doubt, you're required to stand your ground. As long as it’s your 
honest belief. The justice system depends on it. 


Just as important: Don’t try to get another juror to convict in spite of his or her 
honest belief that there might be a reasonable doubt. You can try to persuade 
them there’s no reasonable doubt, but you cannot try to get them to convict 
if they have an honest belief that there might be a reasonable doubt. 


In fact, if another juror has a reasonable doubt that you don’t share but that 
you agree is a logical possibility, then a reasonable doubt exists whether you 
share it or not. If you think the doubt is based on logic—i.e., that the other 
juror does not have abandon logic to have that doubt—then a reasonable 
doubt exists even if you don’t share it. And you cannot convict when a 
reasonable doubt exists. 


And remember: A not-guilty verdict does not mean “innocent.” It only means 
the state could not rule out all reasonable doubt. It means, “Not proven.” 
That’s all. 


As needed for your particular case, add here any other principles you covered in voir dire and 
opening. Show how the facts combine with each principle lead to reasonable doubt. 


Blanket reasonable doubt: When you establish clear reasonable doubt with one state’s 
witness, use it to tar the state’s other witnesses and everything the state offers. For 
example, by presenting an obviously reasonable-doubt-laden jailhouse snitch in the guise of 
trustworthiness, the state overcasts their entire case with possible reasonable doubt. They ask 
us to trust the snitch the same way they ask us to trust all their other witnesses. 


Repeat “for all we know” in closing. 


For all we know, the assailant could have been the bartender or anyone 
else in the bar. For all we know, the attacker could have been the valet 
parking attendant outside, or a passing pedestrian or motorist, or anyone 
else you can think of who'd have been anywhere in that neighborhood that 
night. The attacker might be who the Prosecutor says, but the Prosecutor 
does not win by showing just one possible version—not when other 
possible versions favor the defendant. Even if the attacker could have 
been someone unlikely, as long as it’s logically possible then there’s 
reasonable doubt about who the assailant was. 


And near or at the end of closing: 


Again, you have the right as a juror to go home after this trial ends knowing 
you’ve been on a jury that followed the oath or affirmation you personally 
took to obey the law—especially the law about reasonable doubt. The law 
says you must not give it up just to please other jurors, or to get them to 
leave you alone, or because you're in a hurry to go home. Your honest belief 
is sacred under the law. 
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CODES 


Codes are our internal and indelible deep-brain imprints about things in the 
world around us: Concepts, words, products, entities of every kind, roles, 
people, and everything else. Our Codes are not logical or conscious. But they 
help drive what we do and how we decide. 


Codes, one of our most powerful tools, are among the hardest methods for lawyers to 
understand and master. Read this section carefully and you'll be well on your way. 


Codes helps us align jurors’ deep, unconscious beliefs with our case. The brain indelibly 
imprints Codes because they’re about safety and survival. 


Clotaire Rapaille, author of The Culture Code, applied Codes to become one of the world’s 
most successful marketing gurus. He started when a food company asked him to improve its 
coffee’s low sales. The company’s own marketing attempts had failed despite their coffee’s 
great quality and taste. 


Rapaille knew that the best way to sell or persuade is to start where the audience is, not 
where you want to get them. He found a way to do this by identifying and using the internal 
imprints—the Codes—people already have. “Use what’s already written on their internal 
blackboard.” 


At first, Rapaille was puzzled by Americans and coffee. He saw that though we glug gallons of 
it, few of us really like it. We fill our coffee with taste-altering stuff like milk, sugar, five kinds of 
pseudo-sugar, 65 flavors that each overwhelm the taste of coffee. Asked why we drink coffee, 
most of us unknowingly answer wrong (wakes me up, good taste, restores my energy, keeps 
me alert, etc.) because we rarely know why we do what we do, or decide what we decide. 
When we think we know we're usually wrong—be it about coffee or anything else. Jurors, 
for example, usually think they’re deciding based on the evidence, but it’s usually something 
internal and deeper. That’s where Codes come in. 


Rapaille saw there are better tasting, less expensive, and more convenient caffeine sources to 
use if alertness were the reason we drink coffee. So something else had to be driving it. Find 
out what that is, and you have the Code. Apply the Code to marketing your particular brand, 
and people will buy it. 


The research methods Rapaille used to find the Code for coffee (and for everything else he 
has so successfully marketed) has been described online and in his books. But unless you're 
an expert in designing controlled research, don’t try it on your own. It took a lot of 
refinement and background research for us to adapt his research methods to trial advocacy 
use. So instead of trying to do the research for yourself, let us know when you need a Code. 
If we have it we'll send it to you. Codes are available to members of all Reptile© listservs, 
including the one for criminal defense. The listservs are free if you’re eligible. (Criminal 
Prosecutors are not eligible.) 


Coffee’s Code: Most Americans’ first association with coffee comes from their earliest years 
when they awaken in their crib and the house is smells of coffee. Next, Mommy or Daddy 
shows up, coffee probably on their breath. We’re held, pampered, fed. We’re the most secure 
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and protected we'll ever be. And we're surrounded by the aroma of coffee. So for the rest of our 
lives, the Reptile© part of the brain associates coffee’s aroma with that early security, warmth, 
well-being, family, and total safety. The very opposite of threat. The very heart of survival: 
safely nurtured, is now associated with coffee’s aroma. 


So we want that aroma. Alertness and taste are just our conscious excuses. The real driver is 
coffee’s association with safety and well-being. It’s reverse Post-Traumatic Stress. It’s “Post- 
Comfort Security.’ So to many Americans, the aroma of coffee is unconsciously comforting, 
nurturing, embracing. All is well. 


Taste has nothing to do with it, because we didn’t drink coffee at that age. 


Rapaille told the company to shift its marketing focus from taste to aroma. So their ads started 
showing curls of aroma over their cups of coffee. The narratives of their commercials started 
encompassing aroma. Simple as that. And their coffee soared from #17 in sales to second. 


The Code worked. It always does. In marketing, in politics, in everyday life—and in trial. The 
key is finding the Code and applying it properly. 


In trial. When a juror thinks the evidence drove her to convict your immigrant client, it 
could really have been a Code at work—without the juror being even slightly aware of it. 
If you accuse the juror of anti-immigrant bias she’d get angry, because she truly believes 
she convicted solely on the evidence. That’s because the Code for immigrant unconsciously 
drove her to see the evidence in a bad enough light for your client to convict. She may 
never have given your client’s immigrant status a conscious thought. (In the same way, 
many people who honestly think they harbor no racism actually make racist decisions all 
the time.) 


Immigrant. For many Americans, the Code for immigrant is dangerous outsider—even 
for Americans descended from immigrants or who are themselves immigrants. The Code 
drives them to avoid or remove the outside danger whenever encountered. The best method 
of removing the outside danger of an immigrant defendant in trial is to see the evidence in 
its worst possible light for the immigrant defendant. So it does not feel unfair, even though 
it is. 


You'll see just below how to apply the Code for immigrant and anything else in trial. 


Policeman. Codes can be about survival benefits as well as dangers. For example, for many 
people the Code for policeman is protects me, a survival benefit. That Code drives us to want to 
side with a policeman witness by, for example, believing his testimony or approving something 
he did. Result: a good state’s witness, but a hard defendant for the state to prosecute. 


On the other hand, for many Americans the Code for policeman has become government 
official worse than criminals (or enemy with a badge). That Code drives resistance to believing 
a policeman’s testimony or approving his actions. 


Application: Once we know the Code for something—coffee, immigrant, policeman, physician, 
defense lawyer, flying saucer, justice, whatever else—we decide whether it can help us in trial. 
Not all Codes can. For example, we think jurors seek justice, but the Code for justice does not 
drive jurors to acquit. So we don’t use it. Pleading for justice does not save defendants who 
juries would otherwise convict. 
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But some Codes—such as outside danger—do help us, despite being negative. Since it is a 
negative Code—outside danger—we use it by showing our immigrant defendant is off-Code. 
We dissociate her from the internal Code. You'll see how. 


When a Code is positive—such as hero for physician—we use it to show that our physician 
client is on-Code, but we show the physician witness against our client is off-Code. 


Reptile: The 2009 Manual of the Plaintiff’s Revolution lists some Codes, as does Rapaille’s 
The Culture Code. And once you're a member of any Reptile© listserv, including the one for 
Criminal Defense, you can request specific Codes. If we have them, we’ll send them to you. 


Never guess at Codes on your own. You'll get it wrong, and Codes are too powerful to risk 
being wrong. For example, almost everyone “figures out” that the Code for coffee is “taste” or 
“makes me alert.” As the coffee company learned the hard way, selling those characteristics 
dropped them to the bottom of the heap. Virtually no one ever figures out on their own that 
the Code for coffee is aroma, no matter how obvious it sounds now that we know it. Codes are 
discovered through refined, extensive, and indirect research methods. That’s why we provide 
Codes for you. 


The List: How to use the Code: Once you have the Code, brainstorm with yourself and others 
to develop a list of all the characteristics you can think of that jurors might associate with the 
Code. These lists can vary by geography and year, so we can’t create them here for you. You 
have to create them when and where you are. 


So let’s take dangerous outsider, the Code for immigrant. What are the apparent characteristics 
of outsiders, real or perceived? Here are some that probably come up in most times and 
places: 


Outsiders don’t speak the language 
Outsiders have accents 

Outsiders stick to themselves 
Outsiders don’t try to assimilate 
Outsiders steal 

Outsiders rape 

Outsiders break lots of laws 
Outsiders hate us 

Outsiders ignore our customs 
Outsiders smell bad 

Outsiders are lazy 

Outsiders are unreadable 
Outsiders are uneducated 
Outsiders are secretive 

Outsiders are looking to take advantage of us 
Outsiders are looking to blow us up 
Outsiders are looking to take over 


Over the course of trial, show how each of these characteristics do not apply to your immigrant 


client. That puts her off-Code (i.e., not a dangerous outsider). Result: the juror’s unconscious 
brain is less driven to see the evidence in your client’s worst light. 
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In trial, don’t use the word “Code.” And don’t argue that “she’s a good immigrant.” Just show 
how her characteristics are different from those on the outsider list. Examples: 


“Lazy” is on the list, so let jurors know how hard she works. 


“Selfish” is on the list, so let jurors see that she’s selfless and generous, 
including to people outside her own culture. 


“Doesn't try to assimilate.” Let jurors see she works hard to make sure 
her family does assimilative things: where they live, how they’re learning 
English, etc. 


“Keeps to themselves.” Let jurors see how she’s deeply involved in her larger 
community. Etc. 


Showing your client to be off-Code chips away at the jurors’ bad concepts of immigrant only as 
it applies to this particular person. Don’t try to show that immigrants in general are good. You'll 
lose that battle. Just distance your client from the bad characteristics on your list. (And never 
say anything like, “She’s a good immigrant as compared to all the others.”) 


For most people, the Code for Policeman is protects me. Protects me characteristics list 
includes: being there when you need him, strong, capable, caring, places us before himself, 
well-trained, kind, will sacrifice his life for me, in harm’s way to protect me, plays by the rules, 
underpaid given the risks, honest, and all else your brainstorming session comes up with. 
So to get jurors to accept a cop’s testimony, place him on-Code by showing he matches those 
characteristics. To get jurors suspicious of his testimony, place him off-Code by showing how 
his characteristics are the opposite of those on the list. 


To other folks, the Code for policeman is government official worse than criminals (or enemy with 
a badge). The characteristics include: Racist, dangerous to me, menace, falsifies evidence, denies 
his misconduct, uncaring, hypocrite, violent, supports other cops who do wrong, kickbacks, 
quick on the trigger, looking for trouble, and anything else you can brainstorm up. So for the 
sake of jurors whose policeman Code is government official worse than criminals, or criminal 
thug with a badge, show how the cop on our side has the opposite of as many characteristics on 
the list as you can. Do the reverse to show that the cop against us is on that Code. 


The two Codes (protects me and government official worse than criminals) won't interfere with 
each other. 


Family. Another Code that can be either good or bad for us: the Code for “family” is essential 
circle—everyone is there. We're deeply attuned to the importance of this circle. Its safety 
and survival aspects and the profoundly negative consequences of harming it are imprinted 
within almost every juror. So the prospect of a conviction destroying someone’s essential 
circle (your client’s and others in her family’s essential circle) can make it unconsciously 
harder for jurors to want to convict. And it can certainly help in a penalty hearing. So show 
how your client’s family is “on-Code.” To do this, develop a characteristics list for essential 
circle—everyone is there. During trial, leak in factors showing the client’s family situation to 
be on-Code. Among other benefits, this motivates jurors into carefully using the law about 
beyond reasonable doubt. 
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Don’t just say, “great family, so be careful how easily you convict.” That has little effect 
compared to using the Code’s characteristics list. 


An on-Code victim’s family makes the crime seem worse because it harms the essential family 
circle. So resist Prosecution efforts to use information about the family. Outside of a penalty 
hearing, it’s irrelevant and prejudicial. And carefully monitor victim family behavior and 
demeanor while watching trial, such as shows of weeping, anger, etc., because when genuine 
they can have great effect on jurors. However truthful, cheering (or weeping) sections should 
not be allowed in the courtroom. 


But family information about our client’s family is relevant to his background and personality, 
which can go to whether or not he committed the crime. 


Emotion? Codes are not about emotion. The positive Code for cop is a biasing force; we’re 
simply using facts to offset bias. The negative Code for immigrant is also a biasing force. 
Emotion has nothing to do with it. 


Testifying doctor. For most Americans over 50, the Code for physician is hero. That helps 
when our client or one of our witnesses is a physician. So we’d show the physician is “on- 
Code” (“hero”). But when a physician is a state’s witness we’d want to show she’s “off-Code” 
(not a “hero” so she does not match the characteristics on the list). 


So brainstorm to find all the characteristics of hero. Enlist help, ask family, friends, office staff, 
everyone. You'll get this kind of list, though more particularized to your time and location: 


Caring 

Self-sacrificing 

Cares for and protects each of us individually 
Best able to protect people 

Most willing to protect people 
Highly trained 

Knows what s/he should know 
Skilled 

Capable 

Fair 

There when needed 

Places your interest over their own 
Meticulously careful with you, etc. 


You want your physician-client or physician-witness on-Code, because the code is positive. So 
show how she matches the list’s characteristics: Highly caring as shown by her career path; 
skilled because of her extensive and respectable training; protective, as evidenced by writing 
articles that help people; has stories you can tell about how she got to an injured person 
against great odds (“there when needed”), and whatever else you use to show her matches 
on the list. 


But show that the state’s physician has the opposite or absence of the list’s characteristics: 
Trained in an unaccredited medical school in a country no one’s ever heard of, following a 
career path that excludes treating patients, does not know what he should know, has zero 
concern for individual people, etc. 
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For many Americans who experienced the health industry’s impersonal conveyor belt of 
managed care, the Code for physician is not hero. It is assembly line worker in a meat-packing 
plant. And we're the meat. Apply this nasty little Code in the same way: develop a list of the 
characteristics of a meat-packing assembly-line worker (bored, uncaring, spends little time 
on each item, no concern for any individual task, lulled by dull and routine work, unthinking, 
hates the work, just wants to go home, etc.). Then show how the physician either matches 
or differs from that list’s characteristics, depending on whether he’s on our side in trial or 
against us. 


ONE WORD MORE 
We, not the state, are “The People.” 


Try to stop the state from illicitly identifying itself with jurors by calling itself “the people.’ It’s 
an outrageous claim. In America, the state is manifestly not the people. We the people did not 
transform ourselves into a government; we created the government as an entirely separate 
entity from ourselves. No use of the word “people” in the Declaration of Independence or the 
Constitution makes “people” and “state” synonymous. 


To the Founders, the state and the people were potential antagonists. That’s why the Founders 
gave us protections from the state. The Bill of Rights—including Amendments Six and Seven— 
exists to protect the “people” from the “state.” So trials, a progeny of the Bill of Rights, exist to 
protect the people (the defense) from the state (the Prosecution). It’s serious and prejudicial 
for the state to misappropriate the label of “the people.” Jurors are the people. Defendants are 
the people. You and I are the people. The Prosecutor and his folks are the state. No one can be 
both at the same time. 


The Prosecution calling itself the people, as in “The People call John Doe,” or “The People 
Versus Orenthal J. Simpson,” is false and prejudicial. The state is the state, or the government, 
or the prosecution, or whatever they want to call themselves other than the people. Legally, 
crimes are against the state, not against the people. The ancient Greeks invented the jury 
specifically to redirect crimes from being against people to being crimes against the state. 
The entire purpose of criminal trials is to protect the people from the state, not to protect the 
people from itself. 


With few exceptions through its history, the U.S. Supreme Court has failed in its assigned task 
of protecting the people from the state.”° So it’s all the more important in trial to stop letting 
the state pretend it’s the people. 


Not every judge will go along with this, and some will consider it trivial. And don’t risk judge 
points by making too big deal out of it. But it’s worth trying, because it carries weight: When 
you wrestle back the name of “people” from the state, jurors—as people—will have a better 
idea why they’re there and which side is their default side. Beyond reasonable doubt is the 
people’s tool against the state. In trial, “people” and “state” are antonyms. The state calling 
itself the people is as wrong as us calling our side “the government.” 


26 Chemerinsky, Erwin. (2014). The Case Against the Supreme Court. (Viking). 
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CHAPTER TWO 
by Don Keenan 


REPTILEo IN THE CRIMINAL COURTROOM 


DB note: Don Keenan (called “Papa Don” by his many followers), one of the nation’s leading 
trial attorneys, has developed more proven trial strategies, methods, and approaches than any 
other lawyer I’ve ever heard of. This Chapter contains some gems from his criminal law days 
updated to what we’ve learned in the Reptilian revolution. I’m proud to call him friend, and 
grateful that he’s the best of friends to our cause. 


Atlanta attorney Don Keenan is legendary amongst the civil trial bar, but 
he started his career as a Prosecutor and then went to criminal defense for 
his first seven years. During that time he tried more than 100 criminal jury 
trials in seven states. including five high-profile death-penalty cases. On one 
of the death-penalty cases he obtained a not-guilty verdict and on all the 
others no one was given the death penalty. One of the death penalty cases 
was James Walraven, the case dubbed by the media as the serial bathtub 
murderer. It was the first death penalty trial on Court TV. After a sentence of 
five death penalties in Walraven’s first trial (handled by another lawyer), on 
the retrial Don got his client a life sentence after the jury rejected the death 


penalty. 


In addition to his trial skills, Don also molded some of the innovative cases in 
Georgia law. Before Don, there was no criminal discovery other than Brady. 
Don was able to argue effectively the adaptation of the civil rule of notice- 
to- produce to apply to criminal cases, in a Georgia Supreme Court opinion 
(Brown v. State). During the third year of Don’s practice only 5 criminal cases 
reached the Georgia Supreme Court. Three were Don’s. Two of those three 
resulted in reversals of convictions. 


The Reptile©. Let’s remember the bottom line for the Reptile©: She demands safety. 
Protection. Survival. In criminal cases as in civil, the Reptile is the ultimate protector of the 
jurors’ way of life and their community’s. 


So when it comes to the Reptile@, the prosecutor has a big leg up—even though he doesn’t 
know it. This is because the Prosecutor’s ultimate role is “protector of society.” Pure Reptile©. 
From a juror’s point of view, the safest thing is take no chances: Lock up the dangerous person 
even if he’s only maybe the dangerous one. Why gamble? 


So just by showing up, the Prosecutor gets the Reptile©. 

Does that mean the defense can’t have the Reptile©? No. The defense Reptile© achieves 
protection, safety and survival by demanding that everybody follow clear-cut rules that 
protect people in situations most of us can fall into. 

The Reptile@© in jury selection. 

You first put the Reptile© to work in jury selection. To plant the seeds, you make the jury 
think about the world that they live in. I recommend three categories of voir dire questions: 


1) attitude questions, 2) personal experience questions (“Golden Rule” questions), and 3) 
“which way do you lean?” questions. 
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1) Attitude questions. These give you a look into the imprints that already exist in a juror’s 
brain and how she views the world. 


One of the more powerful questions I ever asked on voir dire was, 


Ladies and gentlemen, it’s 2 a.m., and you’re going home a little later than 
you want to be, and you get lost. And you're not drunk, you're not doing 
drugs, you're just lost. You weren’t paying attention and you're in a strange 
neighborhood and all of a sudden the blue lights of a police cruiser come on 
behind you. Well, some people have an immediate reaction of fear and some 
people have an immediate reaction of protection. Talk to me a little bit about 
the first thing that comes to your mind under those circumstances. 


A week after I raised this question at Gerry Spence’s Trial Lawyer’s College, a public defender 
from Pennsylvania phoned to report how it worked for him. “It split the jury: It identified 
those people who just couldn’t think law enforcement could ever do anything wrong, versus 
people that said ‘Oh my god, I'd be fearful that, you know, the cop’s not going to believe me. 
I’m fearful that the cop is going to plant something on me. I just have that cold chill running 
up my back”” 


It’s a good attitude question. It tells you what’s on the juror’s blackboard, and how each juror 
views the government and law enforcement. 


Another attitude question, which many of you probably already use, is to ask about the adage 
we've heard all our lives: “Better that nine guilty go free in order to make sure one innocent is not 
wrongfully convicted.” I always found that to be eye opening. Some people say, “I’d rather throw 
that one innocent guy in jail, to make sure the nine guilty bastards get put away.’ You do not want 
that person sitting on your jury. Jurors may not come out and be quite as clear as that, but if you 
ask the question and follow it up, and listen carefully to tone and firmness, you can spot the jurors 
who'd prefer to convict nine innocents to reduce the chances of any guilty person ever going free. 


Another question I always ask: “Have you ever heard, whether in your town or state or 
nationally, about a convicted man or woman who’s later been proven innocent?” You always 
get a show of hands on that. So you go on to ask, “Well, now, how could that happen?” And 
one of the things you try to get out of that question is, “Is it always the jury’s fault when an 
innocent person is convicted?” 


That leads to a nice little discussion. Can you blame a jury if they just took the information that 
was given to them? From there, the panel will start talking about various cases they remember 
from the news where the jury was just doing their job—and we now know they didn’t have 
certain information. 


This casts doubt on prosecutors as messengers. They’re no longer the Gospel of Truth. You’ve 
gotten the jury to discuss, before the case begins, how juries can do their job perfectly and still 
get it wrong. And you get the jury wondering who’s at fault for that. 

So they'll open their eyes a little wider as they look at the evidence during trial. 

2) Personal experience questions in jury voir dire. In an eyewitness case, or a case in 


which someone’s recollection will be questioned, I always ask: “Do any of y’all on the jury have 
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a perfect memory? I mean a memory that records everything like a DVD? Any of you have that 
gift?” Of course, nobody does. So next I say, “How many of you can remember an instance when 
your memory let you down, a time when you found out later that the way you remembered 
things was just dead wrong?” 


When you have an extended voir dire (such as in death penalty cases), I would say, “Folks, 
yesterday I was in front of you for four hours and 20 minutes. So please raise your hand if 
you can remember what shoes I had on yesterday. Plain toes? Wing tips? My boots? Now, I’m 
not gonna fuss at you if you don’t know or if you get it wrong. We’re just looking at what this 
memory thing is all about.” 


And beyond that, “Did you ever think you saw something one way but later found out it was 
different from what you thought you saw? Ever happen to you?” 


These days we have the benefit of a powerful, everyday example of how our own eyes can 
be wrong even when it comes to an expert, a professional. In baseball, they’ve changed the 
rules so when the coach challenges an umpire’s call, the game stops. Somebody in New York 
checks it out on four or five different camera angles, and then rules as to whether or not the 
original umpire saw it right or wrong. This has caused chaos in baseball—because the New 
York expert disagrees with the umpire more often than you'd think. And there have even been 
times where other experts later determined that the New York experts got it wrong. 


This is wonderful for us. Here’s a game, pure entertainment, something we're all familiar with, 
where every single night we have a demonstration of how even trained professionals are NOT 
perfect witnesses. 


3) “Which way do you lean?” questions: There are plenty of “which way do you lean?” 
questions you can come up with, but here’s one you should never leave out. 


Ladies and gentlemen, some people believe that Constitutional protections 
[there’s a powerful phrase!] of our rights are absolute and guaranteed, and 
if police violate those protections then an innocent defendant might be 
convicted and the guy who actually did it will get off. Other people believe 
that sometimes Constitutional protections have to give way to keep a guilty 
defendant from going free. Which way do you lean? 


And follow up. You never want a juror who’s willing to throw the Constitution and the Bill of 
Rights out the window. 


The Reptile© in closing. Use the pure Reptilian patriotism button. One of the foundations 
of your closing argument should involve our Constitutional rights, including the Sixth 
Amendment right to trial by jury. Patriotism binds us together. Grown men will cry when 
they sing the National Anthem at a ball game. The ultimate safety net for our survival is our 
country, and we love to beat that patriotism drum. 


So at some point in closing, remind the jury that, 
Too often we forget, we need to be reminded of our common history. So let 


me remind you that, yes, taxation without representation was important to 
why we fought for our freedom to become a separate nation. But before we 
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fought and won our freedom, there were constant executions. The jails were 
full. In fact, there were so many people going to jail in the mother country of 
England that they made the State of Georgia the prisoner state. They didn’t 
have room to keep ’em all in Great Britain. 


It was a wholesale attack on the civil liberties of citizens. Our Founders 
fought and died so we’d each have the Constitutional protections against 
that kind of massive overreach of government. 


Many times our clients are not likeable. Even when purely innocent, many are still despicable. 
So if you try to win the case based upon the juror’s empathetic connection with that kind of 
client, you’re doomed to failure. That means the empathetic powerful connection has to be with 
something else. And that something else is patriotism—the Constitution, the framework of 
rules that protect us. 


That is why you must remind the jury that: 


Throughout our history we’ve had thousands of men and now women dying 
in defense of our Constitutional protections. And what are those protections? 
First, the presumption of innocence—that we are innocent until the state 
rules out every reasonable possibility we might be innocent. 


The second protection guarantees that, given our knowledge of what the 
government is capable of, the defense doesn’t have to prove anything. The 
government needs to prove it, and the Constitution means they need to prove 
it beyond a reasonable doubt, the highest standard known to any judicial 
system in the world. That was at the heart of the American Revolution and 
the Bill of Rights. 


And then finally, and thank God for this, finally it is a jury—not a king, nota 
prime minister, not a president, not the government, not the mayor, and not 
the judge—it’s the people who enforce the Constitutional protections. It’s the 
people, the jury, who decide whether or not, for this accused person, all of 
those protections are stripped away. 


That’s what you will are doing here. You see an individual who is, in fact, 
cloaked in the armor and bulletproof vest of the Constitution. He has had 
that protection throughout the trial—and beyond it, if your verdict is ‘not 
guilty’ Those protections do not come off unless you, the jury, take ’em off 
with a guilty verdict. 


You know the importance of these Constitutional protections for your client. And there’s 
nothing the Prosecutors can say that can take the wind out of those arguments. What can they 
say? “Well, we don’t have that?” or “We're not obligated by that?” 


Right and wrong words. | believe in the power of words. I want to warn you about some 
words that can shoot us in the foot. For one example, our Reptile© civil advocates know that 
we can lose cases based on using one word: accident. So here are some dangerous words for 
criminal defenders: 
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“Presumption” of innocence. We've learned from focus groups that the meaning of the word 
presumption is paper thin. It has a maybe meaning. It’s not strong enough. When I did criminal 
defense, I never screamed out, “My client is presumed innocent until ba-ba, ba-ba, ba-ba, ba, 
ba.” I dropped presumed, and said, “Under the law, my client is innocent unless...” You start 
in voir dire with the old standard, “Do any of you look upon my client right now and think 
anything other than that he’s innocent?” I don’t say presumed. It sounds like a guess, not a 
conclusion. 


“Alleged.” Try never to use the word alleged. Don’t say, “They allege he struck the victim.” I 
like to use the word claim. “They claim to have been hit.” “They claim there was a rape.” Those 
of us who do civil cases know that the word claim sounds like an overstatement. So on cross 
we ask, “Is that what you're claiming?” Claim is a bad word for Prosecutors and a good word 
for the defense. 


Empowerment. This seven point juror-empowerment argument for closing may be Reptile© 
co-founder Gary Johnson’s biggest contribution: 


1. We don’t know why things happen in life. But somehow, against all odds, you’re the 
ones chosen to be here today for this community. 

2. It seems random. Of all the people in the county, you were somehow chosen to come 

to a jury selection. Somehow chosen from a list of every single person in the county 

who has a driver’s license or who votes. 

Then you came here to this room, crowded with people, wall to wall. 

Out of the crowd, somehow your name was one of those chosen to come up here. 

Chosen at random. 

5. You did not come here wanting to be on a jury. You wanted to go home. You probably 

could have gotten off. But for some reason, something made you stay. Out of 75 other 

people who went home, you stayed. 

Who knows why it worked out that way? 

But whoever’s in charge of right and wrong in this world made the right choice, 

because I’ve watched all of you through this trial. How closely you paid attention. How 

you've been taking notes. Your concern day after day about a total stranger. That’s not 

the kind of thing people do all the time. Something put you here for a reason—not by 

serendipity or accident. You were chosen to come here out of your community, to take 

time away from your life, to be a protector of our Constitutional rights.” 


em oo 
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Add the following, which the jury is barely aware of: 
You know, ladies and gentlemen, my client chose a jury trial. He could’ve 
chosen a bench trial, a judge trial. But my client chose you, had trust in you, 
and believed in the system. Now was there a reason for him to believe in you, 
to trust you, and to place his fate in your hands? 


You can get great traction on this: 


You were chosen to be on the jury, and the defendant chose you and entrusted 
his freedom to you. 


Those powerful things unlock the Reptilian mind of the jury as to the absolute necessity for 
our Constitutional protections. 
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CSI. For 15 years, one television show never dropped off the Top 10 list of nighttime television 
shows. You know it, and your jurors know it—CSI: Crime Scene Investigation, the longest 
running show in the 50-plus years of TV until its final episode in 2015. Through my Irish 
connections | got to know the producer of CSI Miami, who told me their many focus groups 
showed them exactly what kept people watching. 


First and foremost, audiences love all the scientific stuff. CSI’s scientific stuff is able to prove 
guilt to a 100 percent certainty! Think about it: You’re never going to see an episode of CSI 
that shows some poor bastard getting convicted if the forensics haven't convicted him. Right? 


Secondly, you know (or I hope you know) CSTs forensic testing is invented. Artistic invention, 
not real. For example, they talk about fresting—a kind of forensic testing that doesn’t even 
exist right now. The show is fiction, remember. If they have to make something up to keep 
their viewership, they do it. But viewers take it as real. So in many recent cases, the jury has 
cut somebody loose because the Prosecutor didn’t do a test that doesn’t even exist. “Well, they 
should’ve done the such-and-such test; I saw it on CSIP” 


In closing, plant the seed: 


Folks, you and I both know that of all the things they did in that crime lab, 
there were things they did not do. There was a test they did not do. 


The Prosecutor may object, and the court will tell the jury to remember the evidence as it is. 
But you'll have planted the seed: 


Maybe they didn’t do a such-and-so test. 


They’ll connect the dots for themselves. Don’t be direct and detailed about it. For the Reptile, 
subtlety is king. When you outright tell jurors what to think they push back and say, “I don’t 
know if you're right about that.” It’s safer and stronger to lay out the dots and let the jurors 
connect them. Place the dots close enough together for the jurors to connect them and they 
will. And if your way is the only way to connect them, they will connect them your way. 


Re-enactments. Re-enactments are a crucial tool for the Reptile©. Remember My Cousin 
Vinny? Its bumbling lawyer and his girlfriend put together the photographs, put together the 
tire tracks, put together all the evidence—and re-enacted the whole thing in front of the jury. 


Another must-watch movie—because it’s a clear study in the ReptileOQ—is 12 Angry Men, 
starring Henry Fonda. In the jury room, the jurors re-enact parts of the murder. I'll come back 
to it. 


I once represented a fellow charged with rape. The prosecution claimed he went through her 
window late at night and raped her in her bedroom, where the only illumination came from a 
small television on her dresser giving off screen static. (That’s how long ago this was—in pre- 
cable days when televisions had static.) 


I pushed the judge every way | possibly could to be allowed to re-enact, in the darkened 
courtroom with the same television and the same-sized dresser, what this woman could 
see. Because I was convinced she couldn't see anything. I thought I could do that and win 
the case. But the judge ruled I couldn’t do it unless the state crime lab could verify that the 
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circumstances were absolutely identical. So I thought I was sunk. But I continued to argue 
the point. 


At the beginning of the second day of deliberations, I was sitting outside the courtroom as 
the jury came into the building. And, lo and behold, one of the jurors arrived wearing a large 
trench coat. This drew my attention, because the weather didn’t call for a trench coat. As that 
juror passed me, he turned and whipped open his coat, like a flasher. Underneath his coat he 
was carrying a portable television exactly like the one I wanted to do the re-enactment with. 


That jury came back an hour later with a not guilty verdict, because they did the re-enactment 
themselves. They dimmed the jury room lights and they put the television up at the proper 
level. As soon as they saw what the woman could see (or not see) they reached their verdict. 


Re-enactments outweigh spoken testimony. Every good re-enactment highlights a reasonable 
doubt the Prosecutor will have a lot of trouble ruling out once the jurors have seen it in front 
of them. 


The Golden Rule. We know the power of the Golden Rule. It’s so powerful that you can’t use 
it in the courtroom. If it’s that powerful, we need to figure out a way to come as close to using 
it as we possibly can. 


When we wrote The Reptile© book in 2008, we looked closely at all the Golden Rule law in 
the country to see what we could do with it. We got a former U.S. Supreme Court law clerk to 
gather up all the Golden Rule law, and now it makes up about 70 pages of The Reptile©. Since 
then, we’ve put additional cases on The Reptile© CD as well. 


Why? Because you can walk the boundary line of the Golden Rule. 


Every case we found that deals with a Golden Rule violation cites verbatim the killer words 
that got the case reversed, or—if the case wasn’t reversed—the words that were ruled to be 
okay. So we know the boundaries. 


You can use the Golden Rule as long as you do it within the necessary boundaries. One or 
two words, inserted or omitted, can take you over the line. For example, if you tell the jury, 
“Imagine you were charged with a crime you didn’t do,” it’s a mistrial. You crossed the line 
because you made it individually about the juror. But you're the lawyer; you're the wordsmith. 
Can you find different words that have an equal—or even better—effect? You could say, “Can 
you imagine a person, charged with a crime they didn’t do. . .?” We’ve changed only three 
words, and without crossing the line, we get the same effect. 


Motive. We seem to assume the prosecutor owns this thing called motive. 


Our civil case Reptile© practitioners know they should never try a civil case unless they can 
point the jury to the defendant’s motive. You're not legally required to, but experience shows 
that without a civil-defendant motive, a win is unlikely. You might get a verdict, but it will be low. 


In criminal trials, the defense usually concedes this Reptilian button of motive to the Prosecutor, 
because motive helps seal mens rea. And the jury expects actual motive, because they watch 
television. Back in the old days, how did Perry Mason walk his clients? He shot holes in the 
motive. 
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But the defense owns its own motive territory, and it’s hard for the prosecution to shoot holes 
in it. For example, law enforcement has a strong motive to arrest somebody. Their motive is to 
clear the file—to get it done. 


The police officer has a motive to make the collar. The jury’s seen that on television, too: Cops 
arguing about who’s gonna get that collar, who’s gonna get the credit. That kind of motive 
makes for some awfully hasty police work—a rush to judgment. 


Then there’s the District Attorney, who’s elected by the people and will have to stand for 
election and prove he maintains law and order. So the DA’s motive is to put people in jail, as 
many and as often as possible. 


What about the “snitch?” Do I have to tell you how to argue motive for a snitch? 


One of my death penalty cases went on for over two months. We sat in court all day Saturday and 
half a day on Sunday. (The judge let us out for church.) One particular Saturday was reserved 
for snitch day. The Prosecutors brought in a series of convicts to say my guy confessed to them. 
Then I brought in my convicts to testify that the Prosecutor’s convicts were lying. Because 
they were all brought up from the same state prison at the same time, we consolidated them 
all into one Saturday. 


Most defense attorneys use bits and pieces of this kind of motive approach. Piecemeal. 
But instead, you want to put it all together: a) Law enforcement motive for closing the file, 
b) police motive for the collar, c) DA motive for getting re-elected, and d) the snitch motive 
for lying. 


Motive (law enforcement) to close the file 
Motive (cop) to get credit for the collar 
Motive (DA) to get re-elected 

Motive (snitch) to get favorable treatment 


These motives help us. Even without the snitch, they’re almost always better than the 
Prosecution’s explanation of our client’s motive. And this is thoroughly Reptilian, because 
by revealing motive—why the forces against your client are doing what they do—the juror’s 
Reptile© sees it cannot trust the Prosecution. 


And failure of trust with a Prosecutor is betrayal, one of the strongest Reptilian no-no’s we’ve 
discovered so far. 
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CHAPTER THREE 
by Pate Skene 


FORENSIC EVIDENCE AND THE SCIENTIFIC METHOD 


DB note: This brief but essential Chapter explains how science—including forensics—works. 
Judges are not scientists; you must teach them how to evaluate it for admission. Few jurors 
are scientists, so you must teach them the requirements necessary for science to get beyond 
reasonable doubt. This Chapter’s overview of science is followed by Dorothy Clay Sims’s 
detailed Chapter on how to apply (and attack) science testimony in trial, and the vast resources 
available to help you do so even when your resources are low. Remember: Our goal is not to 
disprove the state’s forensics, but just to reduce it to reasonable doubt. (NB: Pate Skene is on 
neither side. He is simply showing you, neutrally and objectively, how science works.) skene@ 
neuro.duke.edu. 


Pate Skene is a neurobiologist and lawyer who studies the neurobiology of 
decision-making. He received a B.A. in molecular biology from Vanderbilt 
University in 1974 and a Ph.D. in molecular biology and neural sciences 
in 1980 from Washington University in St. Louis, where he identified the 
first genes associated with critical periods for brain development and 
regeneration in the brain and spinal cord. Pate continued this research as 
a faculty member at Stanford University and later at Duke University. His 
scientific publications have appeared in Nature, Science, Cell, Neuron, The 
Journal of Neuroscience, and Proceedings of the National Academy of Sciences, 
among other journals. His work has been cited more than 7,000 times in 
scientific literature. In the early 2000s, Pate began to investigate genes 
involved in social cognition and decision-making. He received his J.D. from 
Duke University School of Law in 2014. He is currently Associate Research 
Professor of Neurobiology at Duke University Medical Center, and assists 
attorneys with case-specific consulting on science in the courtroom. skene@ 
neuro.duke.edu 


Over the last 10 years, scientific scrutiny of forensic science has led to a sea-change in 
understanding the limits and requirements for establishing the scientific validity of forensic 
evidence. The best guide to this new scientific evaluation of forensic evidence is an extensive 
2009 report by the National Academies of Science (NAS).” The report concludes that the 
scientific validity and reliability of forensic evidence varies widely for different kinds of 
forensic evidence and potentially from one forensic laboratory or individual examiner to 
another. 


With the notable exception of DNA identification methods, most of the forensic disciplines 
commonly used in criminal investigations did not develop through systematic scientific 
research based on scientific standards of systematic testing and validation. Instead, they 
emerged from the practical experience of law enforcement agencies. Similarly, programs that 
train technicians and analysts who conduct accepted methods of forensic analysis do not 
necessarily include the kind of training in critical thinking, limitations and sources of error 
for each methodology, or statistical limits on conclusions that are widely accepted as standard 
requirements in scientific research. 


27 Download this report for free from the National Academies Press website here: http://www.nap.edu/ 
catalog/12589/strengthening-forensic-science-in-the-united-states-a-path-forward. 
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As a result, neither Prosecutors nor defense lawyers can simply assume that all forensic 
evidence is scientifically valid or that the conclusions from a particular forensic analysis are 
accurate beyond a reasonable doubt. Basic and widely accepted principles of the scientific 
method provide a roadmap for breaking down the steps in any analysis to identify the elements 
that are scientifically reliable and those that are open to reasonable doubt. 


1. Reproducible methods and procedures, reproducibly applied. 


One of the most fundamental elements in testing the validity of a result in science is 
reproducibility. Other experts must be able to replicate each step in an analysis and obtain 
consistently similar results. This is the basis for peer review and the self-correcting nature of 
science. 


Reproducibility means, first, that the methods and procedures used in an analysis must have 
been tested in many different laboratories and shown to produce results that are both reliable 
and valid. “Reliability” means that a procedure produces the same result consistently when 
carried out by any competent investigator. “Validity” means that those results have been 
compared to known samples and shown to be accurate. The 2009 NAS report compares the 
quality and amount of scientific validation for many of the most common forensic disciplines, 
ranging from DNA identification and fingerprint analysis to tool and bite marks. The NAS 
analysis concludes that many widely used forensic methods fall short of accepted scientific 
standards for demonstrating reliability and validity. 


Second: Once a method or procedure has been shown to be reliable and valid in general, 
reproducibility means that an expert using that method or procedure to test any particular 
sample must be able to show that she accurately completed each and every step in the 
validated protocol in order for the results to be valid. In research or clinical laboratories, 
investigators write out protocols detailing each step in a process and check off the completion 
of each step to ensure that they did not omit any step. This is the equivalent of the checklists 
used in aviation, and for the same reasons—no human being is perfect. No one can complete 
a complex process as part of a daily routine without ever forgetting a step. And there is a vast 
amount of scientific research showing that memory is unreliable. The only way to know that 
you completed each step in a complex process is to follow a checklist and record each step at 
the time you do it. 


Leading forensic laboratories have already begun to adopt standard operating procedures, 
detailed protocols, and checklists in some or all of their forensic tests. Whether in a research 
laboratory, or a hospital, or a cockpit, detailed protocols and checklists increase confidence in 
the results in two ways. First, they reduce the chances of a mistake by providing a mechanism 
for a scientist or technician to catch and correct a mistake at the time it happens. Second, they 
document the process in ways that can be verified, reconstructed, and reviewed by any expert 
at a later time. 


By the same token, forensic reports that do not document each step in an analysis introduce 
uncertainty about what the analyst did and what the results actually showed. 


In research and clinical laboratories, standard operating procedures and checklists are 
important, but they are not the only way to ensure that laboratory results are reliable 
and reproducible. Just as scientists and technicians can forget steps in a protocol or make 
other mistakes, scientific instruments and chemical reagents can malfunction or become 
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contaminated. Scientific laboratories routinely include control samples in every assay, along 
with the unknown samples they are testing. Depending on the type of assay, these typically 
include positive controls to confirm that any chemicals, test kits, or measuring instruments are 
functioning correctly; negative controls to test for contamination; and calibration standards 
to determine the sensitivity and variation in the assay. Reports that describe these controls 
increase the reliability and accuracy of the results. Reports that fail to include these controls 
introduce uncertainty. 


2. Determining error rates: reliability, accuracy, and uncertainty. 


In science, the reliability of any methods, results, or conclusions is expressed in terms 
of probabilities. No scientific measurement is free from all uncertainty or error, even if 
uncertainty arises only from random variations of physical and chemical processes. The 
credibility of scientific results does not come from pretending that the methods or conclusions 
are incapable of error, but in measuring that error or uncertainty and demonstrating the 
statistical reliability of the results. Measuring error rates and uncertainty is the basis for 
confidence in scientific studies; the inability to determine error rates raises doubt about the 
accuracy and reliability of the results. 


In order to measure the error rate for an assay, and the overall confidence or uncertainty of 
any conclusions, a scientist has to consider three different types of “errors” or experimental 
variations. One type of error or uncertainty is the “random match probability’—assuming 
that an assay is reliable and accurate, what are the chances that two unrelated samples could 
produce identical measurements? In a forensic setting, this could be the probability that DNA 
from two different people would match in a test for nuclear DNA. Or it could be the odds that 
tire prints with very similar tread patterns were made by the tires on different cars. In the case 
of DNA matches, the random match probability can be astronomically small. But the random 
match probability is not the same as the overall error rate or uncertainty of a particular 
measurement. The random match probability assumes that two measurements are precisely 
accurate. But what is the actual error rate or uncertainty when the measurement is carried 
out exactly as described? This can include how often a particular assay produces false positive 
or false negative results, or the accuracy of the instruments used to make a measurement. 


Finally, what is the possibility of human or machine error at any stage in the process? This 
includes simple human errors, like mislabeling, swapping, or contaminating samples in the 
laboratory. 


It is important to emphasize that the existence of a measurable “error rate” does not 
automatically create reasonable doubt. Laboratories that use current best practices for 
processing DNA samples can demonstrate error rates, including experimental or human 
errors, below 1 in 10,000 (99.99 percent accuracy). Even forensic methods with much higher 
error rates may prove convincing, if the experts who rely on those methods understand the 
error rate and account for it in their analysis. On the other hand, the inability or failure to 
determine the applicable error rate or experimental variation casts scientific doubt on 
the reliability of any conclusions. 


3. Controls for cognitive bias in every step involving expert judgment. 


The final element required to establish scientific validity is controlling for cognitive biases 
at every stage of an analysis. Over the last 30 years, psychologists, neuroscientists, and other 
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behavioral scientists have shown that our conscious reasoning is profoundly influenced by 
heuristics and biases that operate below conscious awareness. 


“Biases” here does not refer to corrupt motives, malign intentions, laziness, stupidity, or 
carelessness. It refers to deeply seated patterns in the way our brains process information. 
Some of the most powerful biases include the tendencies to quickly spot patterns we are 
looking for, while ignoring patterns we had not previously considered; or to accept evidence 
that conforms to a prior belief or experience, while questioning results that conflict with 
those expectations. Biases of this sort are extraordinarily difficult or impossible to suppress; 
overcoming them requires, at a minimum, intense focus and attention that is difficult to 
sustain for long periods. 


Recognizing this, research scientists and physicians who conduct clinical trials rely on well- 
established procedures to avoid, or at least minimize, the effects of cognitive bias in their 
research. The first control is to define standard operating procedures (SOPs) and criteria for 
sample processing and analysis, and to adhere strictly to those SOPs. This reduces the potential 
for unintentional biases to influence the results. The second and most important control for 
cognitive bias is a “blind” or “double blind” design for all procedures and analyses. In a blinded 
design, samples are coded so that the person who processes the samples or performs an 
analysis does not know which samples are expected to match or whether a particular result 
would confirm or contradict the hypothesis being tested. 


These methods for controlling cognitive bias are routinely required in laboratory research, 
especially where measurements must be performed “by eye” or involve any element of 
individual judgment. They are generally required in the design of clinical trials for medical 
research. Peer reviewers for scientific publications and regulators reviewing clinical trials 
routinely consider the absence of these controls as a basis for greater doubt about the 
reliability of the results. The 2009 NAS report recommended adoption of “blind” procedures 
in forensic laboratories. 
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CHAPTER FOUR 
by Dorothy Clay Sims 


EXPOSING QUESTIONABLE FORENSICS ON A SHOESTRING 


DB note: Always, but especially when you cannot afford experts, you need to know how 
to cross-examine the state’s experts. Their “authority” is rarely real. This indispensable 
Chapter, along with Pate Skene’s Chapter Three, teach you what you need to know to establish 
reasonable doubt. Dorothy Sims knows more about exposing bad science in trial than any trial 
attorney I know. In this Chapter she teaches how do this even with limited resources and time, 
including having no defense experts. (Dorothy is also one of the finest human beings I know.) 


Study this Chapter as carefully as anything you have ever tried to learn. It is information- 
dense, so read it—and re-read it—a piece at a time, and take careful notes. Make yourself a 
master of forensics. Stop letting the “science” frauds hoodwink you and the jury, as my own 
informal research shows that they do most of the time. 


Dorothy Sims wrote the best-selling Exposing Deceptive Defense Doctors, 
dealing with civil defense experts who are also often criminal prosecution 
experts. Dorothy has given more than 300 speeches and written many 
articles and book chapters on the topic. She is the only lawyer in the U.S. who 
limits her practice to assisting other lawyers in cross examining experts, 
including consulting on what to ask, when, and how. She devotes one to 
two days per week of her practice pro bono. Contact her directly at dcs@ 
dorothyclaysims.com. 


A few years ago I found myself in charge of forensics for the Casey Anthony trial in Orlando. 
Lawyers more experienced in criminal matters than me had signed on but eventually left due 
to issues such as media scrutiny and lack of finances. Just a few of us were left, and the case 
coffers were flat-out broke. 


So we had to do things with little to no money. I’d had some public defender’s experiences 
decades earlier. But my understanding of forensics had come from the civil side, where there’s 
more money to hire experts and pay for tests, and where the experts tend to be more seasoned. 


I was shocked at what I judged to be the lack of validity in the science proposed by the Casey 
Anthony Prosecution, and more than disappointed to find the judge allowing it to go to the jury. 


For example, the Prosecution’s botanical expert testified about how long the child’s remains 
had been in a particular place. This was key, because our understanding was that the remains 
were placed in that area only after Ms. Anthony was in jail. The Prosecution expert claimed he 
could estimate how long plants in that area had been growing in or near the bag in which the 
remains were found. 


The problem with his calculations—and it’s a serious one—is that he had no idea what the plants 
were because they had been destroyed. He estimated how long the plants had been growing 
based on plant diameter. But different plants grow at different rates, so diameter was irrelevant. 


Defense attorneys face a host of problems that can make it almost impossible to get a 
fair trial, including: 


1. The judges. Many judges are former Prosecutors. That makes it difficult to win a 
Daubert challenge. Still, your record needs to be made. 
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2. Brady violations. Unfortunately, Prosecutors often violate Brady. After the Casey 
Anthony case, we learned that the prosecution’s computer expert had earlier told 
the sheriff’s department and the Prosecution that his methods were in error: The 
84 alleged chloroform searches that he’d said were on the Anthony home computer 
weren't actually there. The jury never heard this, even though the expert offered to 
come in to testify on his own nickel. 

3. Misrepresentations by the Prosecution’s experts about their training and results. 
These misrepresentations can be intentional, by omission, or because the Prosecution 
did not give the expert all the facts. Research by the Virginia Law Review in 2009 
revealed that Prosecution experts had misrepresented either their background or the 
science in a majority of cases in which defendants were ultimately exonerated by 
post-conviction DNA.” 


Research involving 137 cases in which defendants were wrongfully convicted revealed that 
in 60 percent of these cases, “Forensic analysts called by the Prosecution provided invalid 
testimony at trial. That is testimony with conclusions misstating empirical data or wholly 
unsupported by empirical data.’”° 


These are not isolated cases, but included “invalid testimony by 72 forensic analysts called 
by the prosecution and employed by 52 laboratories, practices, or hospitals from 25 states.”*° 
This means in cases in which the defendant may be totally innocent, Prosecution experts 
either overstated their training or misrepresented their findings. 


Even for defendants who can afford private counsel, hiring experts at $10,000 or more apiece 
can be daunting. Meanwhile, the budgets of public defenders are already stretched to the limit. 


What else makes the current system a recipe for disaster? 


1. Privatized prisons, hungry for more “customers,” with plenty of dollars to spend 
lobbying for stricter sentencing, even though the actual crime rate has not risen 
significantly in years, 

Criminal defense attorneys are habitually overworked and underpaid, 

Lack of sufficient defense funding to hire experts to counter the state’s experts, 

Lack of sufficient defense funding to research the state’s expert’s background, 

Lack of enough time and money for defense counsel to learn the intricacies of the 
science, and 

6. Judges who are former Prosecutors denying valid Daubert challenges. 
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The suggestions below will help you expose potentially false science without having to hire 
expensive experts. In fact, good cross examination of the state’s witness(es) is often more 
powerful than presenting your own opposing testimony. And when the Prosecutor expert’s 
science is shaky, these (admittedly bold) techniques let you attack the very science itself, 
which you can’t do when your own expert uses it. 


28 Garret, Brandon. Neufeld, Peter. (2009). Invalid Forensic Science Testimony and Wrongful Convictions. Virginia 
Law Review. 95:1. p. 1. 

23 ds pid: 

301d. 


66 


General tips. 


Find experts at a local university or college. A professor in a related field may be willing to 
testify for free. They’re already paid a full time salary, and a break doing something interesting 
may be attractive. I’ve worked many cases pro bono and have been able to persuade folks— 
from nationally known legal scholars to internationally known experts—to work for free. 
I just tell them the situation and beg. 


Once they learn you are a public defender on a modest salary instead of a high hourly wage, 
many will help you. Even world-class experts often help for free if the case is a sympathetic 
one. And in the Casey Anthony case we got free help because folks were personally offended 
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by the Prosecution’s “science.” 


Passion is contagious, too. Once I went to the University of Florida, sat outside a professor’s 
door, and told his secretary I’d wait there all night if I had to for a chance to talk to him. He 
eventually agreed to help. 


Who can you hire? Some colleges offer forensic courses taught by folks who can discuss 
things like faulty witness identification, bullet trajectories, and botanical issues. 


Dr. Jane Bock, our expert in the Anthony case, was a dear and brilliant woman who was also 
very reasonable in her charges. She could have demanded far more than she was ultimately 
willing to take. She believed in the case. 


Contact a university’s department of psychology for folks who might be willing to testify about 
tests administered or interpreted incorrectly. They can also testify about weaknesses in the 
tests themselves, which you can’t do if your own expert administered them. 


I’ve even tracked down the creators of various tests. They’ve been willing to teach me how 
their tests were misrepresented—without charging me anything. 


Consider a chemistry or botanical professor if the issue involves food found in the decedent. 
Find someone who is published on the topic, and cold call them. Be prepared to list all the 
misrepresentations the other side’s expert has made; this angers good scientists. They believe 
in the science and want to protect it. 


Universities and even community colleges will have chemists who can walk you through the 
weaknesses in gas chromatography in the state’s case. The chemists can examine the data 
produced by the state’s experts and discover: 


What’s missing 

What’s misrepresented 

What represents errors 

False positive rates 

Problems with the machine as built or used 

Problems with the technicians, training, testing etc., and 
Problems with documentation of calibrations of the machines 


Another tip for chemistry evidence: When a blank sample is run and the results show a 
chemical, there’s a problem—and it’s their problem, not yours. This can be the subject of a 
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Daubert challenge because if the machine picked something up when it should not have, it’s 
likely to have done the same thing during the test for the case. 


Do the research yourself first, using the internet. Start by using Google as your expert. It’s 
faster and much cheaper. 


In Harrison v. County of Alameda,” Dr. Vincent Di Maio (the expert for the police) stated that 
a person has to be in ventricular fibrillation for 20 to 30 minutes before they can be systolic. 


How did I figure out that Di Maio might be wrong? 
Did I hire an expensive expert to consult with me? 
No. I “hired” Google. 


Google led me to Wikipedia, where I read, “Ventricular fibrillation is a medical emergency that 
requires prompt Advanced Life Support interventions. If this arrhythmia continues for more 
than a few seconds, it will likely degenerate further into asystole (‘flatline’).”*? 


Then, after you've narrowed down the science, run it by an expert. You'll save a ton of money. 
Here’s how: 


a. Research pictures and images of the pertinent issue; sometimes you'll find the 
questions yourself. It takes time but it’s worth it. Create a file on the topic and save it 
for other lawyers in your office to use. 

b. Use listservs. They are gold mines because other lawyers may have encountered the 
topic—or the expert—and may have already done all the work for you. 

c. Use Google Books to search for articles. The site lets you search a term in portions 
of the book without paying for it. Keep in mind that the entire book is not scanned, 
so you may miss quite a bit. But there’s a lot there, and it’s free. http://www.google. 
com/googlebooks/about/index.html 

d. Use Epocrates Online. This is especially useful in cases involving driving under 
the influence, etc. For example, I had a case where a woman was charged with DUI 
because she had toxic levels of Tramadol in her system when she crashed. I ran all the 
medications she was on and found that one of them, Concerta, when combined with 
others, caused Tramadol to build up, so that — unbeknownst to her—she had toxic 
levels in her system. No expert was needed to present this information, and the case 
was dismissed. https://online.epocrates.com/home 

e. Be creative. When I was at the public defender’s office I resolved many cases without 
trial or experts. In one case, a woman from Ireland had clearly committed a crime. I 
worked out a deal for this severely mentally ill client. She was sent back to Ireland to 
live with family and received free mental health care, instead of becoming a burden 
to the state (incurring the costs of incarceration, medication and psychiatric care). 

f. Demand the unaltered metadata in the report when the ethics in your state permit 
it. If the data is emailed to you, right click on the file before you save it to see when the 
report was created and by whom. 


31 Harrison v. County of Alameda 720 F. Supp. 783 (N.D. Cal. 1989). 
32 (2015). Ventricular fibrillation. Wikipedia: The Free Encyclopedia. Retrieved from: https://en.wikipedia.org/ 
wiki/Ventricular_fibrillation. 


68 


Organize your research. As you research a topic, save all the documents you acquire digitally 
in a single PDF document. Now you can do a word search through all those pages in seconds. 
This is very handy during trial. Tip: It’s always better to buy a book digitally rather than in 
print; you can word search a digital book. 


Research the prosecution expert: 


a. 


Send a freedom of information (FOI) act letter to every state in which the expert has 
a license. Our firm does this, looking for inconsistencies in the expert’s CV (including 
name of fellowship, graduating honors, etc.). 

Some states are more helpful than others. For example, Florida will give you a 
doctor’s actual application for the board of medicine. You can compare what the 
expert claimed his internship or fellowship was 25 years ago to what he now 
claims it is. Do a side-by-side analysis and prepare to be amazed. We once found 
documentation that the expert had been fired for stealing money to pay for 
prostitutes—from a patient’s fund! Another time we discovered that the fellowship 
on the medical license application was different from the one on the expert’s most 
recent CV. 

Call the university and ask for a graduation announcement, which will tell you the 
year the expert graduated. Last week I had two experts in one day who never even 
attended the university they claimed to, as revealed by the graduation announcement. 
One college didn’t even offer the degree claimed by the expert. 

Doa FOI request to the expert’s university. Do it early, because universities take lots 
of notice. 

In one case I received more than 5,000 pages on the witness and found out he’d 
gotten in trouble for misappropriating $1.3 million and taking his patients’ narcotics 
for his own personal use. 

Verify that the expert's school and program were accredited at the time attended. 
For undergrad accrediting information, we use the Council of Higher Education 
Accreditation (www.chea.org). Also try the Database of Accredited Postsecondary 
Institutions and Programs (ope.ed.gov/accreditation/Search.aspx). 

For psychologists, we use the American Psychological Association (www.apa.org/ed/ 
accreditation/programs). 

For medical doctors, we use Liaison Committee on Medical Education (www.lcme. 
org/directory.htm). 

Publications: Are they real (as opposed to a letter to the editor)? Was the expert 
the lead author—or the fifth listed author? Does the article even exist? I have seen 
a number of experts who claimed to be first or sole author, when in fact they were 
seventh or eighth. If someone lies on their CV, how can they possibly be trusted on the 
science? 

Check lawsuits. Doctors are required to admit if they paid for malpractice, but on the 
forms to the state they often they commonly “forget” these things or deny that money 
was paid. Remember, when they apply for a license, they are required to disclose 
these lawsuits, so if you find an application for a license that denies malpractice 
claims, you may have struck gold. 

Compare FOI results to lawsuits listed at the clerk of court website. Keep in mind 
that not all states will give you the application for licensure. That’s why it’s important 
to send an FOI to each state in which the expert is licensed. Just ask for “any and all 
documentation digital or otherwise on Dr___” 

Seminars, anyone? We check to see if the expert has given free seminars to the 
Prosecution—and whether they happened to leave that information off their CV. The 
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best way to do that is to Google the expert’s name with the word prosecution or 
seminar. You might even be able to pull up the PowerPoint presentation.” 

h. Visit Google Scholar and download abstracts of articles authored by the expert. (This 
is a good way to find out whether the expert is the sole author as claimed, or one of 
a group.) Also go back to Google Books (referenced in the previous section) and look 
for any books authored by the expert. This site is good because you can actually open 
the book and search through pages (again, the entire book is not searchable here, but 
it’s a free place to start). 

i. Go online and buy a (used) book authored by the expert. Often there’s information 
in the book that contradicts the expert’s testimony in your case. Tip: Boycott Amazon. 
The owner is quite conservative and the company has just gotten too big. There area 
number of used book websites that have amazing deals (e.g., at www.thriftbooks.com 
the prices are about a quarter of the cost of a new book). 

j. Research whether or not the expert's field actually has proficiency standards. In 
other words, was the expert ever actually tested on the issue in question? If so, how 
long was the test? Did they pass the test? What makes somebody an expert? 

In one identity case, an expert for the Federal Bureau of Investigation testified about 
a hair sample. Here’s how I examined the expert: 


DCS: Have you been tested on your proficiency, specifically with the topic of 
hair banding? 

EXPERT: I’ve been tested on my proficiency having to do with hair. 

DCS: That was not my question. My question was specifically about hair 
banding. Have you been tested in proficiency on hair banding? 

EXPERT: No. 


Hair banding has to do with bands found on hair shed by corpses, which differs from 
hair shed by living persons. There’s a big difference between 45 minutes of training 
on hair banding versus 16 hours of training in hair forensics in general. 

Next I asked the expert if her experiment was blinded. In other words, did she know 
anything about the case and the expectations of the prosecution? Or was she simply 
asked to evaluate a particular hair? 

These types of experiments should be blinded, as recommended by a number of 
federal publications. Unfortunately, in practice blinded experiments are the exception. 


Research the science. When the field is new, you can count on the following possibilities: 


No proficiency testing (meaning you can’t tell good experts from bad) 

No formal training on the specific subject 

No standards for obtaining and analyzing information 

No way to reproduce standards 

No Scientific Working Group (SWG) standards 

No known error rate 

No independent experiments supporting methodologies 

No board certification in the areas which actually test for knowledge (versus 
permitting you to “buy a board”) 

i. Noindependent review of methods or conclusions 


pm me ao op 


33 Also run a search of the expert’s name on the Defense Research Institute website (www.dri.org). This is the 
insurance Defense Research Institute, and you will find some seminars that may be profoundly biased. 
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j. All anecdotal 
k. It is absolutely impossible to replicate a conclusion in a new field 


As an example, take the new field called excited delirium. Clearly, you cannot conduct 
experiments on live human beings, repeatedly beating them black and blue, and then 
determining if they spontaneously develop excited delirium. It’s too dangerous. Therefore, 
none of the conclusions drawn by the excited delirium experts have ever been replicated. At 
all. Ever. No replication could very well mean questionable validity. 


In depositions: 


a. Ask the witness to cite a journal or book supporting his conclusions. Use Google 
Scholar or Google Books to prove him wrong. 

b. Have a medical professional listen in to the depositions over the internet (after being 
announced), and have her instant-message you with suggested questions. 

c. When an expert cites a book, in many cases they’ve never actually read the book. Or 
they’ve never read the whole book. To disprove the claim without buying the book, go 
to Google Books and enter the title, then enter your term(s) in the search bar to go to 
the page where the term appears. (Remember that the entire book is not scanned, so 
you may miss some references. 


In cross-examination: 


a. Do online research in the middle of cross-examination. Then turn your laptop around 

and say, 
Dr. ___, I researched the statement you just made. I’ve found a lot of articles 
disagreeing with you. Here, use my laptop and tell me if you can find me a 
single scientific article supporting your claim. 
I did this, and the expert physically turned away from me and refused to do so. The 
jury burst out laughing. 

b. Have an assistant at trial. If the witness claims an article supports his position, have 
your assistant Google the article and instant message you (faster than email) if the 
article contradicts the witness. 

c. If your assistant can’t find it for free online (Google will tell her whether she can), 
have her buy the article and read it quickly, highlighting sections that contradict the 
expert’s testimony. You can put the highlighted quotes up on the overhead. 

This drives them crazy. 


Bias. Bad expert testimony isn’t always intentional. As indicated in the Law Review article, 
“invalid testimony could be explained not by intentional or reckless acts, but rather by 
inexperience, poor training, or inadequate supervision.’** 


In Strengthening Forensic Science in the United States: A Path Forward, the National Academies 
of Science, National Academy of Engineering, the Institute of Medicine, and the National 
Research Council collaborated to define forensic science and determine its limitations. Their 
findings reveal “human judgment is subject to many different types of bias, because we 
unconsciously pick up cues from our environment.” 


34 Garret, Brandon. Neufeld, Peter. (2009). Invalid Forensic Science Testimony and Wrongful Convictions. Virginia 
Law Review. 95:1. p. 24. 

35 (2009). Strengthening Forensic Science in the United States: A Path Forward. National Research Council of the 
National Academies. p. 122 
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This book recounts an experiment wherein contextual bias was introduced. When scientists were 
told that a suspect had confessed to a crime, six of the 24 examinations found results that differed 
from tests in which the same scientist examined the same print without the bias introduced. 


Imagine you are defending a highly publicized case. Imagine a scientist is given something to 
analyze from that case. Imagine the Prosecutor calling the scientist to determine the results. 
Might the scientist be unconsciously biased in favor of connecting the evidence to your 
client—bias deriving from the court of public opinion? 


Even if the case isn’t one of national notoriety, a scientist can unintentionally be swayed by 
comments like, “This is a pubic hair of the defendant charged with raping a 10-year-old.” As 
humans, we want to believe that the person arrested is guilty, because if we do not, then we 
must believe that the person who raped the 10-year-old or killed an 87-year-old grandmother 
is still at large—and we are not safe. 


Therefore, I believe that knowing anything about a case can bias a scientist. 


“Independent (blind) verification” is necessary to reduce the impact of bias, according to 
Strengthening Forensic Science.* “The goal is to make scientific investigations as objective 
as possible so that results do not depend on the investigator.”*’ 


Important: An evaluation conducted by someone else in the same department, or a colleague 
of the scientist, is not blind. 


The results of the experiments led to the conclusion that “forensic evidence is the most 
important investigative tool available to the jury adversarial system of justice that can help 
identify the guilty and exonerate the innocent.” On page eight of the report, it is recommended 
“the federal government should sponsor research to validate forensic science disciplines to 
address basic principles, error rates and standards of procedure.” 


Unfortunately, this has not been done in many fields. This leaves open the very real probability 
that people will: 


1. Be wrongly convicted based on unscientific principles or applications; 
2. Incur great expense until, and if, their innocence is ultimately proven. 


The expense comes not only in legal fees, court administration costs and costs of litigation. 
The expense includes the financial and emotional expense to the defendant, his or her family, 
and society at large. 


What does it do to a family when the breadwinner is snatched away and incarcerated? Can the 
family maintain its standard of living? Do the children thrive? Are taxes paid if the breadwinner 
can no longer work? Are children scarred and their potential crushed? 


An example of problems that result in erroneous convictions and expensive second trials can 


be found in Bullet Lead Analysis procedures. A 2008 updated news story by CNN revealed that 
for years, “the FBI believed that lead in bullets had unique chemical signatures ....” These 


36 Id., p. 24. 
71d, 
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conclusions were based not on science, but on subjective beliefs. Over four decades, this belief 
was never scientifically tested. In 2002, the FBI asked NAS to conduct an independent review, 
and the National Research Council authored a report finding that the conclusion was 
overstated, misleading and deeply flawed.*® 

What may seem scientific may prove to be nothing but conjecture when the process undergoes 
the rigors of scientific testing, analysis, and replication. If we approve a procedure or method 
before these are done, the cost to us as a society is incalculable. 

Psychiatric and Psychological Forensics. 

When the expert is a psychiatrist: Mental health experts are often called in the penalty phase 
ofa death penalty case, or in other cases involving sentencing. They are also used in prediction 


of recidivism. 


Often psychiatrists don’t give psychological testing because they don’t know how. That means 
they reach conclusions by ignoring any psychological testing that was done. 


Make it real by asking, “If you were a family doctor and a woman came in with amammogram 
suspicious for cancer, would you ignore it and tell her she’s fine because you can’t interpret 
the mammogram?” This kind of behavior is dangerous. 

(Notice that you don’t need your own expert to help you with that one.) 

When the psychiatrist does do the testing, he typically has no clue how to score it. In fact, many 
don’t score it. They may use computer scoring programs, but many often leave out scales or 
scores helpful to the defendant. 

Bingo: The expert just gave a test and didn’t score it. 


Why not? If you ask him, he will tell you he looked at the gestalt of the test. 


Translation, “I want to testify that the test supports my conclusions so my methods look 
scientific. But in reality I have no clue what this stuff means.” 


If he claims he is an expert in the test, try asking the following: 
Doctor, walk me through how to score this test. For example, how did you 
come up with the T score of 78 on the hy scale? (He won't know how to score 
it. The computer does it for him.) 
How do you convert raw scores to T scores? 


How do you convert T scores to a percentage? 


How many items are in this scale? 


38 (2007). Evidence of Injustice. 60 Minutes. CBS News. Retrieved from: http://www.cbsnews.com/stories/ 
2007/11/16/60minutes/main3512453.shtml. 
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How was this scale developed? 
Which norms did you use? 
How does the manual suggest interpreting this scale? 


Manuals on the tests as well as test publishing websites tell us the tests should not be used by 
folks who don’t know how to score and interpret them. 


You can subpoena the manuals to be produced (email me for example motions and orders on 
this). When you read the manuals you can see how the experts misrepresented the science. 


In all cases involving psychiatrists and psychologists, always subpoena the following (and if 
you can’t depose the psychologist, serve him to bring this stuff to trial): 


a. All raw data.°*? 
b. All test administration and interpretation manuals by the test publishers. 


Why phrase it this way? Because the American Psychological Association published 
a book on the ethics of testing, which say you have to follow the test administrator’s 
manual. These folks will come to court without the manual, but with an article written 
by a friend of theirs that says they can interpret the test the way they want. Make 
them produce the manual. 
Ask your expert ahead of time what their expert scored wrong, and have the pages of 
the manuals ready to cross him. 
We suggest you advise the other side you will not agree to have your client evaluated 
by their expert unless: 
1. They agree the expert will not throw anything away or delete anything, and 
2. They agree that the expert will produce the raw data, as well as the manuals, 
to you, not to your expert, subject to a protective order; and all texts and 
emails. 


When the state hires a psychologist: Recently | had a case involving a young man who was 
diagnosed as a sociopath. Unfortunately, the state’s expert gave a series of tests, including the 
MMPIZ, which has various sociopathic scales, and absolutely none of them were elevated. 
This was left out of the state psychologist’s report. 


How did I figure this out? I Googled the scale and saw what the initials meant. 


The state’s expert also diagnosed my 25-year-old client with a condition that does not occur 
in adults. 


How did I figure this out? I Googled the diagnosis and the initials “DSM” (DSM stands for the 


American Psychiatric Association Diagnostic and Statistical Manual; now in its fifth edition 
and you can buy a used copy for ten bucks. Buy several.). 


3° When they fight you on this, get a motion and orders to compel. You can download templates from www. 
dorothyclaysims.com. 
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I then looked up the diagnostic criteria for the condition, and it was clear that my client did 
not meet the criteria. 


You may ask, “What do I do when the expert claims that the DSM is not authoritative?” 


Well, that sound you just heard was my bullshit detector. The state’s expert most certainly did 
use the DSM... just not in this case. This is how you prove it. 


Q: Doctor, this book is published by the American Psychiatric Association as 
a book that sets forth the criteria necessary to diagnose certain diseases, 
correct? 

A: Yes. 


Q: Can you identify the name of any other book more widely used in the U.S. 
for these purposes? 
A: No. 


Q: Describe your practice. 


Here’s the key. If the expert does any treatment, worker’s compensation, billing health 
insurance, VA work, or any work other than forensic work, he must use the DSM, because the 
book has codes—such as 296.26, which is a diagnostic code for depression. The doctor needs 
this book to pull the correct code for the psychiatric diagnosis. This code is inserted on the 
billing form which the doctor signs under penalty of perjury. 


So next you say: 


Q: Doctor, when you documented your record for the health insurance bill 
[or workers’ compensation form], you entered a diagnostic code in the bill, 
didn’t you? 

A: Yes. 


Q: And you’ve done this hundreds of times? 
A: Yes. 


Q: And you fill this out under penalty of perjury? 
A: Yes. 


Q: And the codes you plug into the bills in order to get paid come from—? 
A: (sigh. ...) The DSM. 


BOOYA! The expert uses the DSM to get paid and ignores it when it comes to your case because 
the DSM provides information that supports your conclusion, not his. 


Get the testing data and record the exam by the prosecution’s witness. 
Why do you want to record the exam? Recording the exam precludes the mental health 
expert taking liberties with the truth. Doctors sometimes “help” the patient with the answers. 


This is important when dealing with IQ testing. If the doctor coaches the patient, the patient 
will perform better. But this enhanced performance does not reflect true ability. 
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Why do you want your client’s testing data (referred to as “raw data”)? Psychiatry is 
an inexact science. Unfortunately, that gives unscrupulous psychiatrists, psychologists, and 
neuropsychologists free reign to make bold, inaccurate, and downright dishonest claims 
about your client. 


These professionals may then claim that the psychological testing supports their conclusions. 
Even someone who is not trained in the field can look at some psychological testing and realize 
the doctor may have: 


a. lied, 
b. left out important data helpful to the defense, and/or 
c. erased or manipulated the responses. 


Some of these “tests” are just plain stupid in my opinion. You have to see this for yourself to 
understand what I’m referring to. I’ve spent 10 years taking these tests and meeting with the 
creators of the various instruments. Some of the tests are ridiculous. Some of the tests were 
never created to test for domains claimed by Prosecutor’s witnesses. 


Furthermore, if the expert claims, for example, that the results indicate your client is lying or 
faking, demand to see the test yourself. Demand to see the items endorsed by your client. You 
may find other more likely explanations for the answers—much more likely, in fact, than faking. 


When you demand the raw data, experts get nervous. That’s because now you can explain to 
a jury that the so called “faking” test is nothing more than a few “yes” or “no” questions; that 
these questions give a point for faking just for admitting, for example, that your client wears 
glasses (yes, this came from a real malingering scale). Then the jury gets it. 


Jurors and judges believe these tests are far more accurate than they really are. It’s time to 
educate them. 


Warning: Do not demand to know what tests will be administered prior to the testing. Most 
lawyers think this is their duty. Never do this. If you do, the prosecution’s expert can testify 
that you coached the witness for the test. 


After the testing: The first thing a lawyer should do is demand to see the testing data 
himself. It’s not enough to have it sent to your own psychologist. Why? Because you, the 
lawyer, need to: 


Confirm the answers on the tests are written in your client’s own handwriting. 
Confirm that the doctor didn’t erase any of your client’s answers. 

Be able to discuss why your client answered some of the tests the way he or she did. 
Be able to research the test to see if it is scientific. Some doctors make up their own 
“tests” so they can interpret the test results any way they want.*? 


ao oP 


Look for ways the examiner may have controlled the results of the exam. The unique nature 
of neuropsychological testing allows the examiner to control the results of the exam (i.e., to 
show whether or not someone is brain damaged or depressed, etc.). 


40 Visit www.dorothyclaysims.com to find sample motions to compel the raw data, along with orders compelling 
same (sign in under the lawyer login). 
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For example, the examiner may subtly suggest an answer as the question is given, so the 
examinee will then score out as unimpaired. 


Cross-Examining the Psychiatric Expert gives a more exhaustive list of the types of influences a 
psychologist can have over the results of any given test: 


a. Telling a patient to erase answers. Some doctors erase a patient’s answer or tell them 
to erase it. 

b. Incorrect scoring. Some doctors score tests and then testify that the patient scores 
out as “not brain injured” in concentration tests. Or the doctor inputs the wrong birth 
date, thus comparing the defendant to older, feebler individuals. When the correct 
birthday is entered, the results indicate impaired cognition. 

c. False scoring. Some doctors simply add wrong. 

d. Using the wrong tests. Some doctors may testify that certain malingering scales 
indicate a lack of motivation. Be careful. Often these tests reveal concentration 
problems instead. 

e. Playing with cut-off scores. Some doctors may testify that someone has flunked a 
“malingering test.” The test booklet in the doctor’s office reveals, in fact, the patient 
may have passed. 

f. Giving too many tests. Some tests suggest several trials of a test should be 
administered. Some doctors administer only one, or, if the test results are hurtful to 
the side retaining them, they keep administering the same test until the defendant 
does poorly, and they only report the poor scores. Or they repeat the test until the 
defendant does better, and report only the good scores. 

g. Giving clues. Some doctors will provide significant clues and then testify that a good 
score means no brain damage. 

h. Test interference. Some doctors themselves may interfere with testing procedures 
and then claim poor scores reflect lack of effort. Examples: Interrupting the test to 
take phone calls, or using an attractive “psychometrician” in a form fitting, low cut 
dress to administer testing. 

i. Hiding the data. Some doctors refer to scores as “T” or “Z” scores rather than 
converting your client’s test data to percentiles, something lawyers understand. You 
can ask your expert to convert the scores in the report from the Prosecution into 
something a judge or jury could understand. You can also find conversion charts 
online. Demand all scores on all tests and scales and subscales. You can Google the 
test and get an idea of what the results really mean. 


Just because someone has PhD or MD after their name does NOT mean: 


e They are properly trained 

e Their school was accredited 

e Their program was accredited 

e They actually attended the school 

e They obtained a degree 

e They have a license 

e They are actually trained in the field in question 

e They have experience in the field in question 

e The experience is such that they are actually good at what they do 

e They conducted the examination or procedure in accordance with published manuals 
which have documented reproducible and acceptable error rates 
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e They documented the procedure properly, so that it’s clear what happened (or didn’t) 
every step of the way 

e They admit when they made mistakes 

e They admit flaws in their procedure (i.e., error rates; some experts testify procedures 
are 100 percent reliable) 

e They are open to changing their opinion with new information 

e They have all relevant information they need to reach a conclusion 

e They are not biased or incompetent and have not published or testified contrary to 
their opinions in your case 


Beware of your own expert. Make sure your own expert hasn’t “helped” the case by: 


w 


Scoring incorrectly. 

b. Leaving out information that helps the prosecution. While it’s not your job to help the 
other side, it’s also not appropriate to play “hide the ball.” Both you and your expert 
lose credibility when you do it. 

c. Misrepresenting the test or conclusions. 


Read the raw data yourself. You may spot pieces of information helpful to your case that your 
expert missed. 


Creative defense with little to no funds using Scientific Working Groups (SWGs). Use the 
standards set forth in the SWGs. While these groups were initially sponsored by the FBI, there 
is collaborative funding. Forensic science labs have been working with SWGs to “improve 
discipline practices and build consensus standards” and in 2014 the SWGs were reorganized 
under the NIST Organization for Scientific Area Committees (OSAC)."! 


You can find standards for various forensic issues set forth by NIST OSAC, which will help you 
find ways in which the prosecution violated the standards. We’ll examine two of these groups 
in detail as examples here. 


As of Jan. 2012, the full list of groups includes: 


e FISWG - Facial Identification Scientific Working Group—https://www.fiswg.org/ 
e SWGANTH - Forensic Anthropology—http://www.swganth.org/ 

e SWGCBRN - Chemical, Biological, Radiological and Nuclear 

e SWGDAM - DNA Analysis—http://www.swgdam.org/ 

e SWGDE - Digital Evidence—https://www.swede.org/ 

e SWGMDI - Medicolegal Death Investigation—http://www.swgmdi.org/ 
e SWGDOC - Questioned Documents—http://www.swegdoc.org/ 

e SWGDOG - Dogs and Orthogonal Detection—http://www.swgdoc.org/ 
e SWGDRUG - Analysis of Seized Drugs—http://www.swegdoc.org/ 

e SWGDVI - Disaster Victim Identification—http://www.swegdvi.org/ 

e SWGFAST - Latent Fingerprints- http://www.swefast.org/ 

e SWGFEX - Fire and Explosives Scenes—http://www.twefex.org/ 

e SWGGEO - Geological Materials—http://swggeo.org/ 


“1 (2014). Scientific Working Groups. Wikipedia: The Free Encyclopedia. Retrieved from: https://en.wikipedia.org/ 
wiki/Scientific_Working Group. 
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e SWGGSR - Gunshot Residue—http://www.sweggsrorg/ 

e SWGGUN - Firearms and Toolmarks—http://www.swggun.org/ 

e SWGIBRA - Illicit Business Records 

e SWGIT—Imaging Technologies—https://www.swegit.org/ 

e SWGMAT - Materials Analysis—http://www.swgmat.org/ 

e SWGSTAIN—Bloodstain Pattern Analysis—http://www.swgstain.org/ 

e SWGTOX - Toxicology—http://www.swgtox.org/ 

e SWGTREAD—Shoeprint and Tire Tread—http://www.swegtread.org/ 

e SWGWILD - Wildlife Forensics—http://www.wildlifeforensicscience.org/swgwild/ 


Reasonable doubt. You can establish reasonable doubt by asking: 


Is the expert really an expert? 
Is the conclusion really scientific, or is there a more likely cause for the 
finding? 


For example: In the Casey Anthony case in Orlando, the prosecution claimed there was 
evidence of decomposition in the trunk of the car due to the presence of certain lactic acids, 
which are found in a decomposing body. 


The trunk had empty pizza boxes in it. The same lactic acids are also found in cheese... which 
is found on pizza. 


You don’t need an expert for this, but you do need to understand the science. Or you may 
be able to find an expert and offer to pay for two hours of his time to go through the facts. 
Ask permission to record the call. Then you become the expert—at asking questions of the 
prosecution’s experts. 


Let’s discuss the more probable issues you may face in your practice. 
Cause of death. 
Is the homicide investigator in your case accredited? 


The Scientific Working Group on the Medicolegal Death Investigation (SWGMDI) has bylaws 
that may be of assistance to you.” 


In 2014, the SWGMDI suggested investigators be accredited,*? but noted that the homicide 
investigator in a small town may very well not be: 


“Full-time employment is challenging for small offices and rural jurisdictions that may not 
have adequate funds or resources. Without full-time employment, practitioners may not be 
able to meet certification requirements in a timely manner, preventing facilities from becoming 


* Review the SWGMDI bylaws at: http://www.swgmdi.org/index.php/about-us/bylawsbutton. You may also want 
to check the International Association of Coroners and Medical Examiners and the National Association of Medical 
Examiners, along with the American Board of Medicolegal Death Investigators, to confirm individuals are certified. 
43 (2014). Certification of Medicolegal Death Investigation Personnel. A Report and Recommendations Prepared by 
the Accreditation, Certification, Education, and Training Committee of the Scientific Working Group for Medicolegal 
Death Investigation (SWGMDI). Retrieved from: http://www.swgmdi.org/images/ACET3.PRC10.Recommen 
dationCertificationMDIPersonnel.Published.6.5.14.pdf. 
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accredited or maintaining accreditation. While a solution to this may include encouraging 
flexibility in work experience requirements in order to qualify sooner for certification as a 
medicolegal death investigator, this may have a deleterious effect.” ** 


The SWGMDI also suggested the following boards and associations, which can provide 
certification for some of the consultants and other entities that provide services integral to 
death investigation: 


e American Board of Criminalistics (ABC) 

e American Board of Forensic Anthropology (ABFA) 

e American Board of Forensic Document Examiners (ABFDE) 
e American Board of Forensic Entomology (ABFE) 

e American Board of Forensic Odontology (ABFO) 

e American Board of Forensic Toxicology (ABFT) 

e American Board of Radiologists (ABR) 

e Association of Firearm and Toolmark Examiners (AFTE) 

e International Association for Identification (IAI) 

e International Association of Forensic Nurses (IAFN)*® 


Did the investigator follow the SWGMDI recommendations for death scene investigations? 


If not, it’s a basis for reasonable doubt. If the jury can’t trust the Prosecution expert to “follow 
the rules,” then how can they trust any claims from this expert? A good place to start is Death 
Investigation: A Guide for the Scene Investigator." 


The Guide recommends using a 35 mm camera—not a cell phone.*’ Was this done? 


Did the investigator first determine—by communicating with the first responder—if there 
was any contamination on the scene?*® 


Did the investigator act immediately to secure the scene?*? If so how, was this completed? 
More importantly: How was it documented? 


Was a “scene walk-through” conducted and documented?*° 


What about chain of custody?* Look at all chains of custody and make a timeline to see if there 
is a break. For instance, did someone take possession of evidence, but receive it from someone 
who is not listed in the chain? You need to do your own timeline or you may miss this. (This 
work doesn’t require an expert—only time and patience.) 


Was the decedent photographed with measurements? For example, measurements are used 
to show the size of a bruise or cut, and provide perspective. 


“Id. p. 4. 

s Id 

46 (1999). Death Investigation: A Guide for the Scene Investigator. A Research Report. U.S. Department of Justice 
Office of Justice Programs. Retrieved from: https://www.ncjrs.gov/pdffiles/167568.pdf. 

“Id p. 12. 

4 Td., p.15: 

“Td, p. 16. 

5o Id, p. 19. 

51 Td, p. 20. 
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How far away was the measuring device? Placing it too far above the body can result in an 
inaccurate measurement. I’ve seen this even with seasoned professionals. 


If this occurs, how do you prove it; do you need an expert? Nope. Just show the jury. With a 
video camera over you, hold a measuring tape almost directly over an image and then hold the 
tape further above the image. Show how size can be altered by the distance between tape and 
item. Also show that if the tape is held directly over the item, its distance from the item can’t 
always be determined. 


Did the investigator photograph the place where the decedent was initially found? What 
about the surface below the body? Did the investigator clean the decedent’s face before 
photographing him or her? If so, this can be a problem. 


The Guide also discusses how to document findings that may be violated by inexperienced or 
hurried investigators, and provides a terrific basis for cross examination.*? 


Important: Save your list of questions and references for every case, because you can use 
them in other cases. You don’t have to keep reinventing the wheel. 


DNA. The Scientific Working Group of DNA Analysis Methods (SWGDAM) may make 
recommendations or revisions to the FBI, so you might want to ask whether this has been 
done, and whether the recommendations were followed.** 


SWGDAW’s code of ethics has some useful language you can use, such as: 


“Avoid even the appearance of all personal and professional conduct which places SWGDAM 
in the position of endorsing products or services for an individual’s own financial or personal 
gain, or for the financial or other gain of the individual’s employer. 


“Disclose to the SWGDAM Chair any potential conflicts of interest, or the appearance of same, 
that may arise with respect to SWGDAM business.”™ 


There are also guidelines for probabilistic genotyping systems.” Find out if the expert followed 
them by asking questions such as 


Was the expert trained?°” 


Does the expert know what the guidelines are? 


52 Id; p. 29. 

5 Id., pgs. 30 and 72, respectively. For additional help preparing questions, see www.swgmdi.org/index.php/ 
published-work-products. 

54 Scientific Working Group on DNA Analysis Methods, http://www.swgdam.org. 

55 “Code of Ethics.” Bylaws of the Scientific Working Group on DNA Analysis Methods (SWGDAM), http://www. 
swgdam.org/#!bylaws/galleryPage. 

56 (2015). Guidelines for the Validation of Probabilistic Genotyping Systems. Scientific Working Group on DNA 
Analysis Methods. Retrieved from: http://media.wix.com/ugd/4344b0_22776006b67c4a3 2a5ffc04fe3b56515. 
pdf. 

57 This website allows you to determine the proficiency testing of an expert: http://media.wix.com/ugd/4344b0_8 
7b2b4a150aa433f9490b7113b1aa4a6.pdf. 
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Did the expert follow the guidelines? (For example, genotyping involves 
computer software. Did the lab validate the system prior to usage?” If so, 
how and where is that documented?) Did the lab document its validation 
studies in accordance with the FBI standards?” 


In the Casey Anthony case, some of the studies that were done introduced a variable into the 
testing that revealed the testing was not accurate—a blank sample was not actually blank 
when it should have been. 


In this type of testing, “some studies may be conducted by using artificially created or altered 
input files to further assess the capabilities and limitations of the software.’ 


Was this done? Since it was not technically your client’s sample, you may not get it unless you 
specifically ask for it. If it existed and it wasn’t given to you, was it a Brady violation? 


The guidelines are extensive. You may well find some that the expert did not follow, because 
the expert didn’t know the rule, didn’t know and didn’t care, or knew and didn’t care. 


Questions about the DNA lab. 


DNA labs must have written general guidelines for the interpretation of data.*! When cross- 
examining a forensic expert in a criminal trial, the lawyer should ask: 


Is the lab accredited? By whom and when? 
Were there problems on the road to accreditation? If so, what were they? 


Is there a published manual which indicates how the procedure is to be 
conducted? 


Does it set forth the training required for those who conduct it? 
Does it have a published error rate? 


If you don’t know how often a procedure is wrong, then you don’t know how often a procedure 
is right. What if a new blood alcohol test were created and was correct only 10 percent of the 
time? That would mean it was wrong 90 percent of the time and thus unreliable. 


When discussing hair analysis, for example, “Asin the case ofall analyses leading to classification 
conclusions . . . the microscopic hair analysis process must be subjected to performance and 
validation studies in which appropriate error rates can be defined and estimated.” 


58 (2015). Guidelines for the Validation of Probabilistic Genotyping Systems. Scientific Working Group on DNA 
Analysis Methods. p. 4. http://media.wix.com/ugd/4344b0_22776006b67c4a32a5ffc04fe3b56515.pdf. 

5° See section 1.2 of the FBI’s standards. Go through each standard, and before deposition, request in your subpoena 
that this information be provided to you. 

60 (2015). Guidelines for the Validation of Probabilistic Genotyping Systems. Scientific Working Group on DNA 
Analysis Methods. p. 8. Retrieved from: http://media.wix.com/ugd/4344b0_22776006b67c4a32a5 ffc04fe3b56515.pdf. 
1 (2009). Strengthening Forensic Science in the United States: A Path Forward. National Research Council of the 
National Academies. p. 118. 

62 Td., pp. 121-122. 
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You may ask: 


Was the procedure in your case subjected to performance and validation 
studies? 


Where are they? Who did them? Where is the documentation? 

What is the error rate of the lab technicians involved? Of the lab itself? 

Has the lab been tested for accuracy by outside bodies? 

What is the error rate? 

What is the false positive rate? 

What is the false negative rate? 

Where is this published? 

Can the procedure be replicated? 

Has it been admitted in court before? 

Has it been rejected? (Lexis has software called “Daubert tracker.” You 
can input the expert’s name and determine whether he or she has been 
stricken before. It’s worth the money. www.dauberttracker.com) 

What can contaminate the experiment? 

Was the experiment contaminated? 


Were measurements conducted at all? If so, how? (For example, if an expert 
finds a “trace amount” of a substance, is it even relevant?) 


Was the expert trained? If so, for how long? (For example, if the expert is a 
scientist trained in hair comparison who is testifying about hair banding, did 
the expert [while being trained for a year in hair comparison] have only a two- 
month course dealing with hair banding? Does that mean if you, the lawyer, 
took that same two-month course you would be an expert? Is that enough?) 


Was the expert tested in proficiency in his or her field? If so, did he or she 
pass all the tests? 


Although only illustrations, these examples demonstrate the importance of:°? 


a. Careful and precise characterization of the scientific procedure, so that others can 
replicate and validate it; 


6 Id., p. 120. 
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b. Identification of as many sources of error as possible, which can affect both the 
accuracy and precision of a measurement; 

c. Quantification of measurements (e.g., in the GC/MS analysis of possible heroin, 
reporting peak area, as well as appropriate calibration data, including the response 
area for a known amount of analyte standard, rather than merely reporting that “peak 
is present/absent”); 

d. Reporting of ameasurement with an interval that has a high probability of containing 
the true value; 

e. Precise definition of the question addressed by the method (e.g., classification versus 
individualization), and the recognition of its limitations; and 

f. Conducting validation studies of the performance of a forensic procedure to assess 
the percentages of false positives and false negatives. 


“Most importantly, as stated above, whether the test answer is correct or not depends on the 
question the test is being used to address.” The article also discusses the need for true positives 
and true negatives, and false positives and false negatives.” 


See additional Suggested Readings on this topic at the close of the Chapter. 


Touch DNA. A few years ago | found myself in one of the world’s premier touch DNA labs near 
Amsterdam and was amazed at what can be done in what looks like a little country farmhouse. 


Touch DNA has been used to both exonerate and convict—when funds are sufficient to pay for 
it. It’s not cheap. 


Before asking the court to fund Touch DNA, have a heart-to-heart with your client. If he denies 
being at the scene, Touch DNA that identifies him can be the final nail in his coffin. Let him 
know the risks involved and make sure he understands and is telling the truth before you 
request it. 


Dogs. 


Cadaver/drug dogs: For years, dogs have been used as “experts” in criminal cases to the 
detriment of innocent individuals. 


Problems with dogs trained to “alert” on the presence of cadavers, drugs, etc., include: 


1. If the dog alerts but no substance is found, must we presume that a substance 
was once there? In other words, if a dog alerts to a car and nothing is found, should we 
arrest the driver? What for? Cocaine possession? Marijuana cookie possession? Driving 
with a cadaver in the trunk? Possession of a bacon double cheese burger wrapper? 

2. Dogs are sensitive to handlers, and a handler can unconsciously (or consciously) 

cause his dog to “alert” any number of ways. You can get the state’s expert to admit to 

this. There is a great deal of literature on this topic. 

You can’t cross examine a dog. 

4. Ask about standards. What standards has the dog has been certified under? What 
standards has the dog not been certified under? 


w 


é Id., p. 118. 
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5. Does the dog have a record of false “alerts?” Depose the prosecution expert and 
demand the dog’s records. Does the dog continue to be certified despite false “alerts?”® 

6. Has the dog had the same handler all along? 

7. Have the dog’s “alerts” or the dog’s handler ever been limited in any court? 

8. Consider showing the jury how easy it is to get a dog to alert falsely. But be careful 
on this one. You'd better be right! 

9. SWG dog experts will testify that if a dog is trying to smell for cadavers, its 
attention will not be diverted by the smell of meat. In a death penalty case, the SWG 
dog expert testified that competing smells of pepperoni (on a pizza box in the trunk) 
would not cause the dog to alert. I didn’t believe him, and I doubt any of the jurors 
did either. Imagine telling your German Shepherd, “Rocky, don’t look over there at the 
bacon burger—only look for a dead body.” 


This, my friends, is reasonable doubt. 
See additional Suggested Readings on this topic at the close of the Chapter. 
Police witnesses. 


The state often uses evidence based on psychological testing that says your client is dishonest, 
so you can use the same for a police office. 


As an example, let’s look at testing for antisocial personality disorder. It has several key 
features, including lack of empathy, propensity for violence and frequent lying. So how do you 
prove the officer testifying against your client has antisocial personality disorder? 
First, get a copy of the officer’s personnel file. Objective personality tests have been used for 
many years to help identify the personality characteristics of police officers. The Minnesota 
Multiphasic Personality Inventory (MMPI or MMPI-2, second edition) and California 
Psychological Inventory (CPI) are the tests most widely used and studied. If the officer had 
a personality test screening, it will be in his or her file, and you'll specifically want to look 
for the Psychopathic Deviate (PD) scale. If that scale is elevated, it can mean the cop has 
characteristics of antisocial personality disorder, or symptoms of psychopathic deviance. 
Based on this testing, this cop should not be believed. 
When questioning police officers, ask: 

When you were hired, were you administered any psychological measures? 

Were you given the MMPI-2 or any other personality tests? 

What was your score on the Psychopathic Deviate scale? 


If it’s elevated—and it might very well be—you may have hit the mother lode. 


Research indicates that police officers actually do score high on this scale. 


65 A good source of information about this can be found at: http://swgdog.fiu.edu/about-us/history_goals_of_ 
swedog.pdf. 
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A review of how the police officers themselves score out in psychological testing is worth 
mentioning. (Have you ever filed a motion to compel the police officer to undergo testing? 
Why not? He’s a witness too, just like your client.) 


In one study, the MMPI personality test was administered to 102 male police officers 
at random, and to a control group of 100 males (mean age was 23 years old). The officers’ 
overall performance was rated by their respective chiefs on a five-point scale. Results from the 
MMPI and ratings showed that police officers scored significantly higher on the clinical 
scales of Psychopathic Deviate, along with the K-scale, Masculinity-Femininity, Paranoia, 
and Hypomania tests. 


Similar results have been reported in additional studies, which suggest that since the 
uncorrected clinical scales differentiated well between the average, above-average, and below- 
average rated police groups, agencies screening police candidates for small communities 
should examine raw MMPI scores for suitability. 


The following are several additional examples of research relating to MMPI results that may 
help you. All of these examples come from Dr. James N. Butcher, PhD, who is the co-creator of 
the MMPI-2: 


a. This longitudinal study% examined the ability of the MMPI to identify small-town 

police officers who would later be terminated because of poor performance. The 
study looked at 600 officers, both men and women, representing 34 small-town 
police departments over a 13-year period. 
Discriminant analysis indicated that an “immaturity index” (consisting of a 
combination of the MMPI scales of Psychopathic Deviate Hypomania and L) was a 
stronger predictor of termination. Further analysis revealed that a statistical model 
that combined the immaturity index with department size and MMPI scales of K and 
Hysteria is the best predictor of who succeeds and who fails in small-town police. 
The discussion focuses on the value of the immaturity index for the selection of 
police officers. 

b. Police brutality costs municipalities millions of dollars in lawsuits. This study“ 
investigated police aggression by measuring aggressive behaviors. The PD scale 
was used for its ability to predict aggressive behaviors over the first five years of a 
police officer’s career. PD scores from the pre-employment MMPI-2 were compared 
to PD scores reported after five years of service. Aggressive behaviors were identified 
through a number of citizen complaints and departmental policy infractions (as 
shown in departmental records). 

Eleven officers from seven departments provided data at both 1999 and 2004 time 
points. Results suggested no differences on PD scale scores measured in 1999 and 
five years later; additionally, baseline PD scale scores were not significantly related 
to aggressive behaviors. A difference in PD scale scores from 1999 and 2004 related 
to aggressive behaviors were found to be weak due to low participant numbers. But 


66 Bartol, C.R. (1982). Psychological characteristics of small-town police officers. Journal of Police Science & 
Administration, 10, pp. 58-63. Source provided by Dr. James N. Butcher, PhD, co-creator of the MMPI-2. 

6€ Bartol, C.R. (1991). Predictive validation of the MMPI for small-town police officers who fail. Professional 
Psychology: Research and Practice, 22, pp. 127-132. 

68 Campion, T.R. (2006). Predicting police aggression with the Psychopathic Deviant Scale on the MMPI-2. 
Dissertation Abstracts International: Section B: The Sciences and Engineering, 66, 5136. 
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the relationship still suggests that as changes in PD scale scores increase over time, 
aggressive behaviors may also increase. Further research with larger sample sizes is 
recommended to confirm these findings, and assist police departments in developing 
ways to minimize police officer aggression and build strong relationships between 
law enforcement officials and the communities they serve. 

A national security guard company administered the MMPI to all its guards following 
hiring. The normative data derived from 4,534 guards hired in 1978 are presented in 
the research.” The validity of one in five profiles was questionable. However, one in 
eight was valid—but elevated on one or more critical scales, including the PD scale. 
One study”? compared truncated component regression (TCR) and ordinary least 
squares regression (OLSR) of MMPI and field performance indices for 120 police 
officers during training and in their early years of service. Multiple correlations 
derived from OLSR were often found to be arithmetically, but not statistically, much 
larger than TCR-derived multiple correlations. 

Several MMPI/field performance correlations derived from TCR were significant, 
supporting the use of the MMPI in police officer selection. The truncated 
components structure derived from the original small sample were stable when 
applied to 2,934 protocols obtained from police, security guards, and pain clinic 
patients. The criterion-related dimensions of the MMPI generally were unrelated to 
ethnicity and sex. 

One research study”! examined the relationship between police officer’s performance 
on psychological assessment instruments and on-the-job performance. Sixty-five 
prospective police officers (mean age was slightly over 27 years old) who were 
eventually selected for work in either an inner-city, major university, or community 
college police department were evaluated initially using a battery of psychological 
tests, including the MMPI. 

Officers were seen for reevaluation every two years. Performance criteria were 
derived from a 22-item supervisor’s rating scale, measures of technical ability, and 
seven performance criteria. Information from personnel records was also obtained. 
Analysis showed that community-college-based officers earned higher ratings for 
both interpersonal and technical ability, and differences as a function of personality 
patterns emerged that cut across departments. The five female officers had lower 
supervisory ratings of interpersonal ability. Positive attributes were influenced 
by the officer’s departmental assignment, with inner-city officers seeking more 
schooling and receiving more commendations than officers in the other groups. 
Officers’ in-service behavior was associated with patterns and elevations of their 
MMPI profiles and interpersonal needs. Overall results showed high association 
between psychological variables and criterion behaviors. 

25 police officers were evaluated at or shortly after their recruitment, and again two 
years later.” Eleven of the 25 officers were available for follow-up four years after 
recruitment. MMPI scores showed significant changes over time, suggesting increasing 
somatic symptoms, anxiety, and alcohol vulnerability. The increased vulnerability to 


© Bernstein, I.H. (1980). Security guards’ MMPI profiles: Some normative data. Journal of Personality Assessment, 
44, pp. 377-380. 

7 Bernstein, I.H., Schoenfeld, L. S., & Costello, R.M. (1982). Truncated component regression, multicollinearity and 
the MMPI’s use in a police officer selection setting. Multivariate Behavioral Research, 17, pp. 99-116. 

7 Beutler, L.E., et al. (1985). Parameters in the prediction of police officer performance. Professional Psychology: 
Research and Practice, 16, 324-335. 

” Beutler, L.E., Nussbaum, P.D., & Meredith, K.E. (1988). Changing personality patterns of police officers. Professional 
Psychology: Research and Practice, 19, pp. 503-507. 
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alcohol abuse was the strongest finding, and by the fourth year of service, MacAndrews 
Alcoholism Scale mean scores were within the critical range. Results are discussed in 
terms of the stresses of police work, the need for periodic reevaluation to prevent 
stress-associated problems, and the need to initiate early intervention programs. 
The Initial Findings Protocol was investigated in a study”? to determine usefulness in 
assisting with making recommendations for applicants applying for law enforcement 
employment. Research participants consisted of 296 police officer candidates (260 
male and 36 female) from the Chicago suburbs. 

Instruments used for this study included the MMPI-2, PAI Life History Questionnaire 
and the C.O.PS. Initial Findings Protocol. The primary results indicated that the 
Initial Findings Protocol was useful in aiding with the decision to recommend or not 
recommend the applicants for employment. Additional analysis of the variables under 
investigation showed that Mania Grandiosity (Man-G) scale was the one significant 
variable that could be used to explain whether a candidate was still employed a year 
after being recommended for hire, and whether a candidate was still employed a year 
after being recommended for hire and subsequently hired. 

A special issue of Applied H.R.M. Research evaluated use of special scale configurations 
of the MMPI and MMPI-2 in selecting law enforcement personnel. The study” 
investigated the ability of these scale configurations to predict the performance 
problems of 112 police officers in two police departments in small cities in rural 
Virginia. The performance measures were termination for cause and supervisor 
ratings of the performance at both the end of the first and second years of employment. 
The results indicated that scores on the “Good Cop/Bad Cop” scale configuration 
were significantly related to termination for cause using both the Blau and the 
Brewster and Stoloff methods for classifying officers. Several scale configurations 
were significantly correlated with supervisor ratings, but these were not consistent 
from the first year to the second year. 

Another study” looked at 100 male police trainees to identify reliable predictors 
of police resignations and performance. Stepwise discriminant analysis revealed 
that two psychological test scales (MMPI scale five and EPPS Introception scale) 
and one biodata predictor (previous military experience) had a significant 
relationship to the resignation criterion (32 officers resigned during the first 
two years of service). Stepwise regression analyses identified “peer rank” as an 
outstanding predictor of field performance for those officers who did not resign. 
The relationship of these findings to previous research and the periodic use of 
peer ranks are discussed. 

This study’° assessed the MMPI dissimulation index as a measure of self-inflation (or 
“faking-good”), differentiated with 200 police applicants on the basis of disciplinary 
suspension days. Analyses confirmed a relationship between the dissimulation index 
and days of disciplinary suspension. The study stipulated a cutting score on the 
dissimulation index in defining an “area of suspicion” (i.e., any T-score of -26 or below) 
regarding an attitude of concealment on the part of the test-taker. A disproportionate 


73 Blazsanyik, A.J. (2003). Psychological profiles of successful law enforcement personnel. Dissertation Abstracts 
International: Section B: The Sciences and Engineering, 64, 2907. 

74 Brewster, J. & Stoloff, M.L. (2004). Using MMPI Special Scale Configurations to Predict Supervisor Ratings of 
Police Officer Performance. Applied H.R.M. Research, 9, 53-56. 

75 Azen, S.P.,et al. (1974). Predictors of resignation and performance of law enforcement officers. American Journal 
of Community Psychology, 2, 79-86. 

76 Costello, R.M., Schneider, S.L., & Schoenfeld, L.S. (1993). Applicants’ fraud in law enforcement. Psychological 
Reports, 73, 179-183. 
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number of subjects who produced scores in the area of suspicion also proved to be 
unacceptable employees as judged by days of disciplinary suspension. 

A special issue of Applied H.R.M. Research” evaluated use of special scale 
configurations of the MMPI and MMPI-2 in selecting law enforcement personnel. The 
study investigated the ability of these scale configurations to predict performance 
problems of 1,992 officers in the Southeast. The results indicated scores on the “Good 
Cop/Bad Cop” (r = .12) Husemann Index (r = .20) Aamodt Index (r = .19) Goldberg 
Index (r = .15) and Gander Index (r = .13) were all significantly related to an officer 
being terminated for cause. 

Police officer selection research has revealed a number of relationships between 
scores on psychological tests and performance on the job.” A few of these predictor 
scales have been consistently linked with job performance, but many still require 
further investigation. It was proposed that the personality scales most consistently 
linked to job performance concern two broad constructs: 1) prosocial personality 
characteristics and 2) level of psychological distress. Guided by findings from police 
outcomes literature and research regarding the factor structure and intercorrelation 
of MMPI and California Psychological Inventory (CPI) scales, it was proposed that 
Scales 4 and 9 from the MMPI and Ac Sc Gi Wb and Re from the CPI represent a 
prosocial construct while Scales F K 67 and 8 from the MMPI representa psychological 
distress construct. 

This study included data from 20 female and 198 male officers from two police 
departments, which showed a connection between pre-hire personality test scores 
and subsequent performance on the job. Structural equation modeling (SEM) was 
used to evaluate for model fit and strength of relationship between the proposed latent 
variables and observed variables. Next, the SEM was tested to evaluate the hypothesized 
relationships between latent constructs. With some alteration to the proposed models, 
MMPI scales and CPI scales reliably loaded on latent constructs but those constructs 
did not have strong relationships with outcome variables in the predicted directions. 
The study included observations that performance indicators reliably loaded on 
either a positive outcome latent variable or a negative outcome latent variable. 
The proposed prosocial latent variable required redefinition and showed a strong 
negative relationship with the positive outcome variable. The psychological distress 
factor did not show a strong relationship with either the positive or negative outcome 
latent variables. Predicted and unexpected results are discussed in terms of the 
strengths and limitations of the current study and the use of measures of personality 
in the selection of police officer candidates. 

This study” investigated the reliability and validity of clinicians’ test-based decisions 
using the MMPI and CPI in screening law-enforcement applicants, when desirable and 
undesirable job-related characteristics are specified. The MMPI or CPI test was 
administered to 146 law-enforcement cadets. The profiles were sorted into the 
categories of acceptable, unacceptable, or marginal. For both tests, statistically significant 
results were obtained on the psychologists’ agreements on selection decisions and for 
accuracy in predicting academy attrition and low ratings of emotional suitability. 


77 Davis, R.D., & Rostow, C.D. (2004). Using MMPI Special Scale Configurations to Predict Law Enforcement Officers 
Fired for Cause. Applied H.R.M. Research, 9, 57-58. 

78 Enright, B.P. (2004). Personality measurement in the prediction of positive and negative police officer 
performance. Dissertation Abstracts International: Section B: The Sciences and Engineering, 65, 3154. 

7° Hargrave, G.E. (1985). Using the MMPI and CPI to screen law enforcement applicants: A study of reliability and 
validity of clinicians’ decisions. Journal of Police Science & Administration, 13, pp. 221-224. 
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n. In a study that investigated the relative contributions of different assessment 
components to the overall psychological screening process, 95 police cadets (mean 
age 25.7 years old) were administered the MMPI and CPI, and then interviewed by 
two investigators. ® 
At the end of training, three performance criteria were examined: Training attrition, 
ratings of psychological suitability by training officers, and peer evaluations. Results 
from the 68 cadets who completed training show that the clinicians significantly 
agreed on their ratings of psychological attributes, whether ratings were made on 
the basis of test or interview results only, or whether based upon combined test and 
interview data. The clinicians viewed the two sources of data as adding uniquely 
important dimensions. 

o. Another study®' compared personality test profiles of 442 graduates of a highway patrol 
academy with those of 249 graduates of deputy sheriff training; 233 subjects were given 
the MMPI, and 247 were given the CPI. Comparison of test scales indicated that effective 
deputies were sociable, outgoing, and gregarious, while effective traffic officers had 
more capacity for typical rewarding social relationships. Scores suggesting introversion 
did not characterize either group. Dominance and leadership were associated with 
effectiveness in both groups. Both were psychologically defended, energetic, competitive, 
independent, flexible, and socially ascendant. Traffic officers were a less homogeneous 
group than deputies and more representative of the general public. 

p. This study® focused on the ability of an index derived from applicants’ self-reported 
aggression to predict unnecessary use of force by officers. Separate analyses were 
conducted using the MMPI F+4+9 index and the revised index that contained the scale 
for Control in Psychological Adjustment (Cn) by C. A. Cuadra. Sample 1 consisted of 
52 state traffic officers and 52 matched controls. Sample 2 consisted of 12 municipal 
law enforcement agency officers and 12 nonaggressive officer controls. The addition 
of the Cn scale to the F+4+9 index significantly improved the identification of highly 
aggressive applicants and officers. 

q. MMPI profiles of 53 law enforcement officers who had been involved in serious 
disciplinary actions were compared with those of a matched group of 53 officers who 
had not been involved in such actions.® Analysis found the profiles of the two groups 
to be significantly different, with Scales F 5, 6, and 9 significantly higher and Scale L 
significantly lower for the problem group. In addition, subjects in the problem groups 
were twice as likely to have a high-point elevation T-score >=70 as their non-problem 
counterparts. It is suggested that any degree of psychopathology, as reflected by MMPI 
profile elevations, increases the likelihood of serious job performance problems. 

r. Fora sample of 55 police officers employed in an urban law enforcement setting, 
performance evaluations were categorized as “satisfactory” (n=31) or “unsatisfactory” 
(n=24).** Predictions of suitability were made for each applicant based on interview 


80 Hargrave, G.E., & Hiatt, D. (1987a, May). Use of the MMPI to predict aggression in law enforcement officer applicants. 
Paper presented at the 22nd Annual Symposium on Recent Developments in the Use of the MMPI, Seattle, WA; 
and Hargrave, G.E., & Hiatt, D. (1987b). Law enforcement selection with the interview, MMPI, and CPI: A study of 
reliability and validity. Journal of Police Science & Administration, 15, 110-117. 

51 Hargrave, G.E., Hiatt, D., & Gaffney, T.W. (1986). A comparison of MMPI and CPI test profiles for traffic officers and 
deputy sheriffs. Journal of Police Science & Administration, 14, 250-258. 

52 Hargrave, G.E., Hiatt, D., Gaffney, T.W. (1988). F+4+9+Cn: An MMPI measure of aggression in law enforcement 
officers and applicants. Journal of Police Science & Administration, 16, 268-273. 

83 Hiatt, D., Hargrave, G.E. (1988a). MMPI profiles of problem peace officers. Journal of Personality Assessment, 52, 
722-731. 
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information and scores on the MMPI and other psychological tests. The psychologist’s 
predictions accurately classified 69 percent of the sample. Upon initial applicant 
screening, scores on Scales Pa and Ma were higher for the group with unsatisfactory 
job performance. 

This study" analyzed the performance of 111 male law enforcement applicants 
(mean age 26.9 years old) on MMPI-2 Harris-Lingoes Psychopathic Deviate (PD) 
subscales. Applicants’ self-descriptions derived from their scores on these subscales 
showed greater confidence and resistance to authority and less social alienation 
and personal unhappiness than the MMPI-2 national normative sample. A multiple 
regression analysis indicated that PD2 (Authority Problems) was the best predictor 
of K-corrected PD scores for the sample of applicants. 

This dissertation® investigates the predictive validity of scales derived from the MMPI 
for law enforcement corruption. Of over 4000 departments invited to participate, 69 
provided 439 pairs of corrupt/non-corrupt officers (matched using gender, ethnicity, 
age and/or academy graduation class). MMPI data appropriate for use in this study 
was available for 230 pairs. Scales potentially predictive of corruption were identified 
as a priority based upon three research approaches. 

A total of 36 scales were assessed for relationships with corruption criteria. Only the 
PD scale was significantly related to the dichotomous corrupt/non-corrupt criterion. 
The strongest predictor of this was the officer’s misconduct on the job prior to the 
corrupt act. Of the MMPI scales, there were significantly more corrupt officers with 
elevated scores (T- scores greater than 65) on the PD scale than non-corrupt officers. 
A canonical correlation was used to assess the relationships between the 10 violation 
types and six punishment types. The two pairs of variants identified appear to 
represent severity of acts and the degree to which the act is a betrayal of trust. Scales 
were found to meaningfully predict these variants as well as a criterion made up of 
the numbers of post-hire acts of misconduct in which an officer engaged. Officers 
who self-reported discontent and distrust of others, lack of interest in interpersonal 
relations, and a low energy level on the pre-employment psychological evaluation 
later evidenced higher levels of misconduct at work. 

For the initial evaluation” of Tennessee’s Law Enforcement Candidate Assessment 
Program, 104 metropolitan and 92 non-metropolitan candidates for police 
certification were studied and compared with respect to their +scores on the MMPI, 
Kuder Preference Record-Vocational (Form CH), and Otis-Lennon Mental Ability Test 
(Form J). 

The mean profiles for each group individually, as well as the profiles for the groups 
combined, were calculated. Results show that the non-metropolitan applicants were 
older and had lower IQ scores than the metropolitan group. Both groups approached 
the MMPI in a “faking good” manner. These profiles, nevertheless, were relatively flat 
and hovered around the mean. In terms of interests, both groups showed peaks in 
the social service area with the metropolitan sample scoring somewhat higher than 
the non-metropolitan group, who also showed a strong interest in outdoor activities. 
Their other interests appeared to be approximately equal. Although caution is 


85 Kornfeld, A.D. (2000). Harris-Lingoes MMPI-2 Pd subscales and the assessment of law enforcement candidates. 
Psychological Reports, 86, 339-343. 

86 O'Connor, Boes, J.A. (1997). Individual differences and corruption: An investigation of the MMPI in a law 
enforcement setting. Dissertation Abstracts International: Section B: The Sciences and Engineering, 58, 2166. 

87 Saccuzzo, D. P., Higgins, G., & Lewandowski, D. (1974). Program for psychological assessment of law enforcement 
officers: Initial evaluation. Psychological Reports, 35, pp. 651-654. 
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suggested in interpreting the results, the data indicates that, if psychopathology is 
present in police officers, it will most commonly be manifest as a character disorder 
as described by the 4-9 or 4-3 MMPI profile code type. 


Conclusion: 
Prosecution witnesses can be exposed inexpensively by: 


a. Understanding the science, even if you have to teach yourself using the internet and 
research; 
. Digging into the background of the expert; 
c. Digging into the methodology used by the expert; 
d. Looking for more logical alternatives for causation opinions besides your client’s guilt. 
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FOCUS GROUPS: QUICK, CHEAP, EASY (AND OTHERS) 


DB Note: Whenever they have the resources to do focus groups, responsible criminal defense 
attorneys do focus groups. With this Chapter, you now have the resources. This Chapter shows 
you how to do free/cheap/easy focus groups, as well as more extensive low and medium-cost 
sessions. Artemis Malekpour is one of the nation’s leading trial consultants, and the best trial 
strategist I know for both criminal defense and civil plaintiff’s cases. Her expertise is based in 
large part on years of conducting the kinds of focus groups she writes about here. 


Artemis Malekpour is a lawyer and trial consultant with a background 
in psychology and psychiatric research who specializes in focus groups, 
criminal and civil case strategy, damages, and jury selection. She holds 
a Bachelor’s degree in psychology from the University of North Carolina 
(UNC) at Chapel Hill and a Master’s in Healthcare Administration with a 
concentration in mental health from UNC’s School of Public Health. In the 
UNC Department of Psychiatry she worked with children and adolescents 
coping with psychiatric disorders. During law school she conducted extensive 
juror interviews after death-penalty cases for her independent study under 
the direction of Duke Law’s Death Penalty Clinic’s faculty advisers, and 
interviewed many civil jurors as part of an internship with her mentor, 
David Ball. Artemis consults across the country on a wide variety of large, 
small, and high-profile criminal and civil cases, and is particularly known 
for identifying problems in cases and how to solve them. A member of the 
North Carolina Bar and the American Society of Trial Consultants, Artemis 
has written many articles and chapters including a chapter in Managed Care 
& Public Health and another in David Ball on Damages 3. She’s featured in 
Trial Guides’ DVD How to do Your Own Focus Groups, the standard reference 
for deliberation focus groups. artemis@consultmmb.com 


I see some of you already giving me the stank eye as you begin this Chapter. Well, maybe I don’t 
see it... but I’m anticipating it. 


“A focus group? Okay, maybe I can do one quick—but cheap and easy? In a criminal case? 
Surely, you must be kidding.” 


I’m here to tell you it can be done. It takes a little creativity and some openness on your part 
to talk to strangers. But if you’re trying cases you should be used to that. And if that’s the most 
dreaded part of your trials—engaging with, or listening to, random people you’ve never met— 
then you need this Chapter for more than the information you'll collect on your case. 


We're working off of two premises about people: 

First, people all have opinions. If allowed, they’re all happy to share it with you. When I 
say “allowed,” that means they see you will hear their opinions—not just hear, but actually 
listen—and that their opinions are important and will matter to you. 

Ever had someone ask you a question and then give you the sense that they’re just paying your 


response lip service? That their attention is a million miles away, and all they’re really doing 
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is politely waiting for you to stop talking? They’re not actually listening. So you stop sharing 
what you have to say. And no amount of encouragement or reassurance that they really are 
listening will get you talking again. That’s a conversation ender in real life, and a guaranteed 
way to shut participants up in a focus group. 


But when the questioner is not only focused on your answer but is also showing you (in a 
number of subtle ways) that she thinks you’ve got something useful and interesting to say, 
then you’re eager and more than willing to tell her what you think. And you'll delve deep into 
those thoughts if there’s an attentive audience. By recognizing you as someone with authority, 
and by honoring that authority, the questioner makes you feel important. You feel good telling 
her what you think. She’s the kind of listener you must be when you ask people (focus “jurors”) 
about your case. 


The second premise we're working from in this Chapter is that most folks find legal stuff 
fascinating. Not the boring and dry procedure, theory, and legalese from law school. I’m 
talking about law as seen on television and in the movies. 


L.A. Law, The Practice, The Good Wife, Perry Mason, Suits, Boston Legal, Ally McBeal, Matlock, 
JAG, five million different versions of Law and Order. 


My Cousin Vinny, 12 Angry Men, Legally Blonde, A Few Good Men, Erin Brockovich, To Kill a 
Mockingbird, Philadelphia, Presumed Innocent and anything John Grisham. 


The lists of highly popular law-related shows on the small and big screens go on and on. 

And if it’s a criminal drama to boot? The effects in trial of programs such as CSI: Crime Scene 
Investigation and Criminal Minds should be enough to tell you that it’s not going to take much 
for your criminal law case to pique the interest of the majority of the folks you encounter daily. 
Let someone see they’ve got your attention; in return, they'll give you theirs and tell you 
everything they think about your case. And now you've got yourself the beginnings of a focus 
group. Simple as that. 

With those two premises as backdrop, let’s dive right in. I'll start with the formal type of 
discussion groups and ways to reduce their cost, and then get into the informal (also 


known as the really quick, cheap, and easy) kind. 


Getting a discussion going about your case (before a trial jury has a chance to do the same) 
can—quite literally—make the difference between life or death, and your client’s freedom. 


PART ONE 


Formal Discussion Groups 


Even if you’re interested only in the cheap/quick/easy focus groups I describe below in 
Part Two, read Part One on formal groups. Many of its pointers will help you with Part 
Two’s quick/cheap/easy sessions. 
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Gathering your panel. Look at the venue where your case will be tried. Age, gender, race, 
income, education, marital status, kinds of occupation - you'll want to match (or near match) 
the characteristics of your pool with the folks you recruit for your group so you have a 
representative sample. 


You can hire a professional recruiting firm to find participants for you, but that can get 
pricey. If you’re able to go this route, I recommend Personal Opinion out of Kentucky®*—tell 
them I sent you, and they'll know how to screen and recruit for your case. 


You can recruit by means of random dialing within your office, but that can be time- 
consuming and not easy to pull off. With the dwindling presence of landlines, and with cell 
phones that take area codes across state lines, finding “good” numbers in the venue takes 
quite a bit of digging. 


And while there are cell phone marketing lists and databases available for purchase, 
reliable ones are not always cheap. Plus, you're still counting on luck (and a lot of fingers 
crossed) to get someone to answer the phone or—more often, these days—respond to a text. 
Again, neither quick, nor easy. 


In some areas of the country, you'll be able to get lists of citizens who have been dismissed 
from jury duty within the past year or so from the clerk of court. This should be public 
information (although some jurisdictions disagree). If you can get your hands on those names, 
hopefully with addresses attached, send out letters with an invitation to participate in a legal 
project and how to get in contact if interested. 


Don’t have people call your office. Don’t give your law firm name (or anything else that will 
reveal that this is legal research being conducted by criminal defense attorneys). Assign 
someone (and their non-office cell phone) the task of fielding calls and screening for conflicts 
and a representative mix. 


Screening for conflicts. Screen out anyone who knows someone involved in your case. That 
includes people who know the lawyers and their partners and colleagues on either side, the 
defendant(s), the victim(s), families, experts, and potential witnesses. 


You'll also want to look at work or life experiences that may create a conflict or strong bias 
for someone to participate. For instance, members of law enforcement and their families or 
close friends may have a strong bias that hampers their ability to be objective or contribute in 
a productive way to the discussion. Same for people who have either been a victim of a crime 
similar to the one in your case, been accused of something similar, or have a close relationship 
with someone with a similar experience on either side. 


Avoid anyone who might leak information they learn through your session, or who’s likely to 
dominate the discussion because of what (they think) they know. 


Finding a representative mix of participants. You'll need 10-12 people for each session. 
While even a single session will be extremely useful, try to do two or three. 


88 Find them at http://personalopinion.com. 
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Match the demographics of the group you recruit as closely as you can to the demographics of 
your anticipated jury pool at trial. To do this, check on-line for the census figures of demographic 
categories mentioned earlier (age, gender, etc.). Then recruit the same percentages for your 
group. Include questions on your screener that capture the demographic profile of your 
respondent. For instance: 


What age group are you in? 
What is your educational background? 
Which of the following includes your total household income? 


As you screen respondents, track how many you've enrolled within each demographic group. 
Once you’ve matched the census tally, close that recruitment category. If you turn someone 
away because you already have enough in a particular category, let him know you'll call back if 
a spot opens up. When you’re making your final reminder calls before the session, you'll often 
have at least one or two cancellations, so it’s always good to have back-ups available to fill in 
the slot(s). 


Keep respondents who do not qualify for this particular case or session on a reserve list for 
another time. But never use any participant in more than one focus group. 


If these recruitment methods are not viable or don’t get you enough people, you'll need 
to be a little more resourceful. 


Many lawyers default to temp agencies or Craigslist to find focus group participants. But 
that limits your pool to a certain segment of the population. Your jury panels at trial will very 
likely not consist of only those who are unemployed or retired. (This is also why these 
sessions should be conducted on weekday evenings or on weekends when a greater segment 
of the population—including those who work—are available.) And most people don’t even 
know how to get on Craigslist, much less check it for research opportunities or paid projects. 


You can advertise, but fewer folks subscribe to a print copy of their local paper than you may 
think, so ads will go unseen by a good portion of your venue. In a pinch you can resort to 
Craigslist or temp agencies for part of your discussion group, as long as you screen well. But 
not to fill all your seats. Look elsewhere as well. 


You'll reach more people if you put up flyers in public places, like grocery stores, libraries, 
or kiosks in malls or other shopping centers. Any place that will draw a wide variety of your 
population will do. 


You can even reach out to church congregations or senior centers as part of your search to pull 
in participants. The screening criteria still apply if you’re aiming for a representative group 


8° Important: While | use the term “focus group” in this Chapter for the sake of the reading audience, you should 
never refer to what you're doing nor advertise your session as a “focus group” or legal “exercise” or “mock” 
anything. This signals that what you’re doing is fake or of little consequence. “Jury project” or “jury research” is 
how I typically describe the session, whether it’s a discussion group or deliberation (the latter to be discussed later 
in this Chapter). Just be careful that you’re not misleading folks to believe they’re doing something sanctioned or 
set up by the court. Not only will that get you in trouble with the judge, but it also may be perceived by some as a 
scam, which could then trigger the attention and unnecessary involvement of law enforcement. 
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(which should be your goal for most sessions). You want just enough details in the flyer for 
broad appeal, but not so many that it tips off the opposing side’s counsel or other interested 
parties to infiltrate or otherwise sabotage your session. 


Payment and refreshments. While I’m promoting cheap sessions here, you must still pay 
these folks something for their time. Three- to four-hour time commitments, with a group of 
eight to 12 participants, will not run up costs too much (at least when compared to an all-day 
deliberating session involving 24 to 32 jurors). 


Provide beverages and snacks to keep up energy levels. A quick trip to Costco for some water, 
caffeinated cold drinks, nuts, cheese and/or veggie platters, and a jug or two of coffee will 
keep your group alert and happy. You may even be able to get away with food alone as the 
form of compensation (rather than money) in a few-hour discussion group. But the promise 
of pizza or subs won't be a draw for everyone. 


NOTE: You can use these same methods for recruiting deliberation groups (see more later in 
this Chapter), though those will be longer sessions with more jurors involved. So it’s unlikely 
you'll entice anyone to devote a day to any kind of project without monetary payment, no 
matter how well or how often you feed them. 


Site and set-up. To the extent you can, hold these sessions in a neutral setting, such as a 
school or college, community center or church facility, even a hotel meeting space (though 
using a hotel will increase your cost for the room and the catering that’s likely required). 


You'll want a centralized location jurors can easily get to and find. 


My preference is not the law office of a criminal defense attorney (whether that is your office 
or someone else’s). But if you must do that, try to use a separate entrance and explain that the 
office occupants have been kind enough to loan you their facility for the session, and that it’s 
important to return it in the same condition you found it. 


Set up a camera, unmanned, and a high quality microphone positioned to be able to hear 
everyone. Several hanging mics are best, especially when you’re competing with an HVAC 
system or low-volume talkers. Never rely on the camera’s internal microphone. 


Allow no spectators in the room—just the discussion group and the moderator. Keep the 
setup very simple. 


How it’s done. Once you've got your participants, what do you do with them in a discussion 
group setting? 


As part of the planning, determine what your goals are and what you want to get out of 
the session. 


If you go in with no clear objectives, if you’re too lofty or ambitious in your expectations, or 
if you’re trying to accomplish too many things in just a few hours, you'll waste your time. The 
responses you'll get will be watered down or difficult to process or analyze. No point in doing 
it if you cannot use it. So figure out what you want to get and how best to get it. 


1. There may be specific issues within your case you want to explore. 
2. You may want to puta piece of evidence, or a witness statement, or your client’s alibi, 
or a key exhibit in front of the group to see what they do with it. 
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3. Perhaps you'll use the time for an abbreviated version of each side’s case (good 
practice for learning how to present in a concise manner), and then follow up with 
questions to generate discussion (though often jurors will have plenty to talk about 
on their own). 


Start with a brief introduction of the session’s “rules” and format, along with instructions on 
confidentiality: emphasize the importance of maintaining confidentiality afterwards.” 


And promise that you will keep confidential all their responses—and even the fact that 
they’re here. 


A good discussion group involves more than just presenting stuff. What you're seeking is a 
discussion that’s useful and productive. That requires positive reinforcement on the 
moderator’s part in the form of reassuring nods and encouraging responses that don’t tip your 
hand as to “your side.”*" 


When a participant is talking, be respectful of pauses: don’t jump in too quickly to clarify, 
change topics, or move to other members of the group. Sometimes a pause means “I’m 
finished.” But it can also signal, “I’m thinking,” or, “I take a while to spit things out, so be patient 
with me.” 


At a minimum, don’t immediately step in to fill the pause, because another juror may choose 
to respond. You'll lose the natural flow of conversation and information by trying too hard to 
orchestrate what or who comes next. 


Similarly, the moderator of a good discussion group is also mindful of what’s happening beyond 
the person holding the floor. Pay attention to hands that go up, and nonverbal responses or 
reactions. A face someone makes or an eye roll, even a shift in position, can alert you that 
there’s an opinion being formed that you want to hear. You'll need to catch cues signaling that 
someone wants to speak, or was starting to say something but got stifled by others who were 
louder or more assertive. Don’t miss any of this by being exclusively focused on one person 
or your next question. If you’ve got to revisit a topic because someone did not have a chance 
to talk about it before the subject changed, then do so. You don’t want to miss something that 
could be critical to your case. 


Do not reword answers; never paraphrase or assume you can guess what someone means 
with a comment or expression. Follow up instead with a question that should become 
commonplace and second nature to you as you learn to convey more interest in what other 
people have to say: 


“Tell me more about that.” 
That helps allow the participants to be the experts. 


Be purposefully vague so you can hear how participants fill the gaps and address uncertainties. 
Rather than you jumping in with your experience or knowledge, let them explain to you and to 


°° For more guidance on what to say (and how to say it) within this introduction section, feel free to contact me. 

°! This is why the most balanced focus groups are conducted by those who don’t have an interest or stake in the 
case, so that they can truly be viewed as “neutral” parties that are merely relaying information. You may think you 
can appear unbiased, but I’ve seen enough attorneys try to present a neutral rendition of the facts and arguments 
in their cases to know it’s challenging (if not impossible) for you to do. So why taint a session by trying? 
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each other. Be slow to complete your thoughts or ideas. Often lIl start a sentence or question 
and then trail off to see who steps in and how they finish it. 


Show that you're interested and curious. Your questioning look signals that you want to hear 
more. Just make sure your look is “good questioning,” an invitation to keep going—not an “I 
do not understand the words that are coming out of your mouth” or “I disagree” or “have you 
lost your mind?” kind of expression. 


Find where your jurors’ concerns lie: Is it specifically in your case or with criminal matters 
in general? You can get into this by simply asking: 


What’s got you worried here? 
If your participants require a little more direction, follow up with: 
As ajuror in this type of case, what would trouble you? 


What comes to their minds first will be very telling, not only for the kind of juror they’ll be, 
but also for what you'll be dealing with from a community perspective once you get to court: 


Does it trouble them to put this guy behind bars with the evidence they have? Do they want 
to make sure the police have found the right guy? Or are they motivated more by the notion 
that justice has been served for the victim (or family)? Will it make them feel safer to know 
that someone is serving time for the crime (irrespective of whether it’s proven—beyond 
reasonable doubt—that the person charged did in fact do it)? Or do they worry that there 
could have been a rush to judgment by the police and the D.A.? Which do they see as a bigger 
threat to themselves and theirs? 


Then dig deeper: 
What if they, as jurors, don’t get the verdict “right?” 


On the background response forms (which your discussion group participants should 
complete upon their arrival and registration), include the following question: 


Some people feel it’s better to let someone go than to lock up the wrong 
person for a crime s/he did not commit. Others feel there can always be 
doubt in any decision, and the safer bet is to ensure that someone is behind 
bars. Which are you a little closer to? 


Another variation of Sir William Blackstone’s Formulation: 


Some people feel it’s better to let nine guilty people go free than to convict 
one innocent person. Others feel that, while it may be unfortunate, convicting 
one who is innocent is a necessary sacrifice to make sure others don’t go 
unpunished for their crimes. Which are you a little closer to? 


Then pose that same question in the discussion group itself, and allow your jurors to go 


to town with it. You may want to save that question as a wrap-up topic, after you’ve seen 
what they’ve done with the facts or issues in your case. You'll already have their baseline 
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response recorded on their paper questionnaires. This provides you the chance to see how 
strongly they hold that baseline belief in light of what you’ve presented and what others 
have to say. 


Ask your participants what they have heard or read either specifically about your case 
(particularly if it has generated press) or these types of cases in general. This will help you 
identify misconceptions or areas where there’s a lack of understanding, or what the local 
public sentiment is for—say—cop killers or those who perpetrate a hate crime. 


Don’t just ask your participants what they think. Get them to tell you how they believe others 
in their community feel. This sometimes gets them to reveal their own thoughts that they’re 


maybe too embarrassed or unwilling to admit they have. 


A great use of a discussion group is setting up reasonable doubts for jurors to ponder. Present 
the fact pattern or an argument, then ask: 


What kind of doubt—even just a little—does this raise for you? 


What about other folks—how do you think this might make them doubt the 
evidence? 


By asking what other people might think, it allows a Prosecution-oriented juror to think of 
arguments that might help the defense without her having to acknowledge that there’s logic 
or strength in the defendant’s case. Often, those against you can be your best resource for how 
to successfully present your case. 

Beyond your own list, challenge the group to come up with other reasonable doubts or 
possibilities that the Prosecutor cannot rule out. Keep track of each doubt they give you so 


you can use them at trial. 


Encourage participants to unleash their imaginations, with the only caveat being that any 
doubt they drum up must not abandon reason: 


What else might raise a doubt for you? What about for other people? 
What are the possibilities for what might have happened? 
How could it have happened another way, even if you personally don’t buy it? 


What could have been the defendant’s intent (other than what the 
prosecution claims)? 


What might someone on the defense’s side think up as an excuse or 
justification? 


A discussion group provides you a good chance within a safe, controlled environment to 
experiment with what happens when you try to prove innocence versus rely on reasonable 


doubt. Do this through questions such as: 


Do you think this proves the defendant did not do it? 
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Do you think it might, at a minimum, cause anyone hesitation or pause? 
Tell me about that. 
How? 
What part? 
What else? 
Throughout, pose open-ended questions. And don’t lead the group to where you want them to 
go. Where they want to take the discussion will likely be far more telling and helpful to your 
case than the place or topic you had in mind. You can get back to your more directed question 
eventually. But “tell me about that” should be your automatic follow-up, with “tell me more” 
next up to bat. Do the same with the kinds of focus groups described below in Part Two. And 
use “tell me about that” in voir dire at trial. It’s almost the only follow-up question you ever 
need. So using it in focus groups will be good training for trial. 


PART TWO 


Informal (& Cheaper) Discussion Group Options 


Now we get to the good stuff: Free or nearly free focus groups that take less planning and less 
time to do. Here’s the basic idea: 


Wherever there are people, there are focus-group jurors. 


Being successful with this approach requires you to notice and make use of the fact that your 
world outside the courthouse and office building is a living, breathing, always accessible focus 
group. Once you perceive the people buzzing around you as your prospective jury pool, it 
opens up the research potential to a myriad of possibilities. It also expands what you can learn 
beyond the normal bounds. 


One variation of this informal type of group is a discussion group as described in the 
previous section, but put together on the fly. And it can be done on a routine basis, 
depending on your office location. 


Here’s what you do: 


Just before the lunch hour, walk outside your building to anywhere there is heavy foot traffic as 
folks figure out their meal options. Ask those passing by if they’d be interested in participating 
in a group discussion in exchange for a free meal. You may get a no that day, but if you make 
these lunchtime sessions a habit, you'll be able to draw more folks in, particularly once they 
figure out what they'll be doing. 


An hour is not enough time to go through your case. Use your time in lunch sessions to get 
feedback on a single issue or two—the wording of your instructions or understanding of 
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the law, an exhibit that either side may show, an argument your side or the state will make, a 
witness’s anticipated testimony, or on your client. Or just utilize the hour for brainstorming 
about where there might be reasonable doubt. 


Even a “group” of one is enough to provide insight into what members of your eventual jury 
may think of, or do, with your case. So cherish that person’s perspective, as it will almost 
definitely be more in line with what you'll face at trial than what your legal mind—well rooted 
and versed in criminal matters—thinks up. 


It need not even be over lunch. As you step out into the world where your jurors “hide,” learn to 
engage a stranger in discussion in a way that does not get you mugged, smacked, or arrested. 
Southerners can typically do this without a second thought. But it can get tricky in other 
geographic parts. Not impossible, though—I’ve struck up conversations in regions of this 
country considered the most inhospitable or not conducive to small talk. And I’m an introvert 
who’d much prefer to watch and listen than approach and chat. So if I can do it, anyone can. 


In your line of work you need to talk with real people who you don’t know. You must. The 
key is developing the knack for identifying who best to approach first and how to go about it, 
then learning to draw others into the conversation so that they’re not only talking but sharing. 


Start with one lunchtime companion and work your way up to gathering an audience. 


Go to a place where there are people around, but not congested or loud. Be friendly and 
approachable, not creepy or shady. Sit near one or two people who don’t seem preoccupied 
or engrossed in a deep discussion of their own. Try to make pleasant eye contact or gently 
“nudge” your way into their field of vision (in a non-physical way). Then ask: 


Can I get your opinion on something? I’m working on a jury case and need 
some feedback. 


You may get a dirty look or two, but if your question comes off in a natural, nonthreatening 
way, more often than not you'll get a warm, or at least intrigued, reception. It’s okay if they 
know you're an attorney, but don’t say, “There’s this guy I’m representing...” Instead, tell them 
what happened. Or deal with the specific issue or question you want responses on, without 
getting into the details of the case if that’s not the feedback you're seeking. 


It’s good to do this with strangers, but it’s also useful with people you already know. It can be 
family members (many attorneys have told me that their best focus groups are their spouses). 
It can be your neighbors or people from your church. It can be your friends. I'll often text a 
question or fact pattern to people I know well, or shoot them an email or link related to a case. 
Sometimes I do this with several people when I want to generate some cross discussion. You 
can do the same on Facebook or other social media, but be careful what details you share and 
with whom. 


It can be your social network, or those you encounter on a daily basis who you may overlook 
as part of your circle. It can be a cab driver, your doorman, the person next to you on a plane 
or train. Even a bartender or server, or people around you while you’re tailgating before a 
game or watching your kid’s soccer matchgame. Throw something at them that’s troubling 
or got you curious in your case, and let them have at it. Keep it interesting by stripping out 
the legal jargon or unnecessary details. Don’t overwhelm or bore them with minutiae or long 
explanations. Think like a script writer, not a lawyer. 
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And as with any well conducted focus group or voir dire, allow them to do all the talking. Not 
you. At the very least, they can assist with creating doubts. And as you read in David’s Chapter 
One, nothing’s more important. 


“Focusing” Your Case Online. You need to research cases like yours online, not only to see 
what your real jurors will find when they go online themselves (more on this in “The Danger 
of the Web” section), but to compile the comments often lurking at the end of the articles. 


Maybe you've got a DUI case, or are representing a rape suspect, or perhaps it’s embezzlement 
or fraud. As of this writing, these and “stand your ground” or alleged police brutality cases are 
hot topics generating lots of opinions all over the internet. That makes for a free focus group 
that can raise issues you did not anticipate, give you arguments or undermining points you 
might not have thought of, or clue you in to what (mis)information or assumptions folks have. 


When it’s your particular case getting the media attention, internet research is a must. Ignoring 
what people online say about your case or client is close to malpractice these days. You must 
know the story being told. Don’t assume that you already know, or that those writing the blogs 
or articles or posting comments have an obvious agenda, or are so clueless or so misguided 
that it’s not worth the effort to gather what they say. You have to know what’s floating around 
out there, especially if it’s not true. 


You will have jurors in trial who believe that everything on the internet is gospel. At the very 
least, they’ll come in trusting the World Wide Web more than they trust you. You need to know 
what’s out there, and you need to use it like a focus group. 


Between the internet and the outside world around you, everyplace is a potential—and free— 
focus group. So you can do multiple focus groups, for free, each and every day. And you'll be far 
more ready to try your case, because you'll know in advance how people like your real jurors 
are going to react. 


Note that focus groups, no matter what kind, don’t reliably predict who'll win. But they do 
show you in advance what real jurors will think, what they’ll find important, what can move 
them from one side to the other, what words they use to talk about the case, and perhaps most 
important, what they find to be the reasonable doubts. °? 


PART THREE 


Deliberating Focus Groups 


I’m not going to spend as much time on this type of focus group—not because it’s not important 
to do, quite the contrary. They will cost some money, but you learn a ton from watching 
participants in advance do what real jurors do in the jury room: Deliberate. Any case that can 
afford a deliberation focus group should do one. Or more than one. By far the best option is to 
hire a good trial consultant to do either formal discussion groups or deliberation groups for 
you, but this Chapter is about doing them yourself when there’s not enough money—because 
that’s the most common situation. 


°2 To continue your study of discussion focus groups, see The Keenan Law Firm Policy and Procedure Manual—Focus 
Groups. This book is available at ReptilekeenanBall.com. 
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In a courtroom trial, jurors hear each side’s evidence and arguments, and then you send them 
into a room with the jury instructions and verdict form. What they do with all that can be a 
huge mystery... unless and until you have the opportunity to observe deliberations in action. 


Once you’ve watched what goes on behind the curtain, the baffling things jurors seem to 
do make more sense, or at least become more predictable. That makes it easier for you to 
anticipate what’s going to throw them off and what’s going to get them (or at least some of 
them) on your side, and keep them there. 


That’s the great value of conducting these deliberating focus groups. You’ll present the 
Prosecution’s case and your case—both with argument—along with a Prosecution rebuttal to 
a group of 24 to 32 folks from the community (aka, your prospective jury pool). Then let them 
do what they do—deliberate—under your watchful eye by video from another room (though 
you won't let them know that), without your interference or any interjection. 


You'll need a presentation room to hold everyone. You'll need three or four separated 
deliberation break-out rooms for groups of five to eight jurors. You’ll need an unmanned 
camera in deliberation rooms, again with a good external mic for quality sound, a circle of 
chairs with no table” to obstruct your view, and an observation room—hidden from your 
jurors—so that you can watch each group deliberate without their knowledge that someone’s 
observing live. 


I don’t like or recommend rooms with one-way mirrors. 


And I will repeat my admonition that you stay out of each group’s deliberations unless 
absolutely necessary. What they do wrong can be incredibly valuable for you to learn, as your 
jury in trial may go down that same path. 


If it’s that critical to do a formal, deliberating kind of focus group, why am I not spending 
much time discussing it here? Because they are neither quick nor cheap. And they’re not all 
that easy. That’s unfortunately why they don’t often get done on the defense side of a criminal 
case. And this Chapter is to teach you alternative easier and cheaper methods. But when you 
have the resources to do a deliberating focus group, do it. Make the time, because it will 
be well worth it. 


Deliberating focus groups show you how well jurors understand your case, and the 
prosecution’s. They'll provide insight into how well jurors understand—and are willing 
to apply—the burden (or lack thereof) for each side. You'll also see how well a jury 
understands the language of the verdict questions and those jury instructions, and 
you'll see what the jurors will then do with them. 


Let me pause here and reiterate, because this can be one of the most important things you get 
out of a deliberating session: Too often, real cases are lost solely because jurors did not 
understand what was asked of them or what they were supposed to do. Or because they 
were unwilling or unable to apply the proper law or burden of proof. What’s worse, you never 
realize that’s what sunk your case. So you move onto your next trial never correcting the problem, 
dooming you and your next client(s). For lack of a focus group, case after case is often lost. 


°3 Your formal discussion group should have this same “chairs with no table” set-up. 
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If you don’t think you need this kind of advance information, do a little internet research (you 
should be doing this anyway—see the “The Danger of the Web” at the end of this Chapter). 
Amongst the news items, you'll see how jurors misunderstand and take matters into their 
own hands in all types of criminal cases across the country: 


In one Michigan trial, a Wikipedia article on self-defense law was tucked within one of the 
juror’s folders. No juror was willing to claim ownership, but one alternate juror did fess up to 
conducting outside research on murder and self-defense, and was promptly dismissed.” 


A judge in Augusta, Ga., declared a mistrial in a “toe-sucking robbery case,” citing a juror 
in contempt for researching legal issues “in defiance of [the judge’s] repeated orders and 
instructions to the jury.’ The research caused the jury to be deadlocked after the juror shared 
“what she believes her investigation prove[d].’?° 


And in Tampa, a juror in a federal drug trial ratted herself out to a local paper by disclosing that 
she had gone online to research the defendant and “a legal issue during the trial.” Once busted 
and facing contempt charges, the juror tried to contend the research was conducted post trial. 


In another Tampa courtroom, the jury pool in a murder trial was instructed, “Do not read, post, 
listen to, watch or talk about the case.” The judge also provided a written order to that effect. 
One day later, a prospective juror admitted to reading an article because she was “curious” 
about the defendant.” 


What drives jurors to the internet, beyond curiosity, is lack ofinformation or misunderstanding 
of the information given. Most jurors really, truly want to do the right thing. They appreciate 
the importance of their decision, and they want to get it right. But they don’t always (or often) 
feel they are well-equipped for the task. Some of that comes from a lack of evidence (for more 
on that refer to “The Danger of the Web”). Other times, it’s caused by confusion in their minds 
or within deliberations, which leads to gridlock and tension in the jury room. 


Frustrating times call for desperate measures, and that can cause a juror (or several) to seek 
refuge in, and wisdom from, the internet. And most times, since jurors recognize that online 
research can get them in trouble, you'll never know that’s where they go. To reduce your jury’s 
urge or need to look elsewhere for guidance,” you must first know where they’re likely to go 
look for it. Even if you think you have an idea of what needs to be made clearer or further 
explained, you won't know whether you’ve successfully done that if you haven't tested it first 
in deliberating focus groups. 


You can run language or phrases by discussion groups (both formal and informal) for feedback 
on substance and clarity. But you won't see how the law, instructions, and wording of verdict 


°% Tunison, John. (2015). Wikipedia article: found in juror notebook, could impact teen’s murder conviction. MLive. 
Retrieved from: http://www.mlive.com/news/grand-rapids/index.ssf/2015/10/wikepedia_article_found_in_jur. 
html. 

° Hodson, Sandy. (2015). Mistrial declared in Augusta robbery trial for man with foot fetish history; juror 
jailed for contempt. The Augusta Chronicle. Retrieved from: http://m.chronicle.augusta.com/news/crime- 
courts/2015-10-21/mistrial-declared-augusta-robbery-trial-man-foot-fetish-history-juror#gsc.tab=0. 

% Silvestrini, Eline. (2015). With information a click away, impartial juries in jeopardy. The Tampa Tribune. 
Retrieved from: http://www.tbo.com/news/crime/with-information-a-click-away-impartial-juries-in-jeopardy- 
20150920/. 

°7 You'll never eliminate their curiosity completely, so always assume they’re going to research. 
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questions will be applied (or the weight or impact they will have on a verdict) unless you get 
deliberation focus-group participants to do the same job while you can watch. 


Use deliberations to test the state’s burden as far as the elements of crime and facts go. 
David teaches that you need to begin the defense opening with specific things the state must 
prove, and explain how every one of the facts is necessary to complete the chain. Use a focus 
group, especially the deliberating kind, to see what breaks or weakens the chain. 


A deliberating focus group will show you how well you're able to arm your favorable 
jurors in closing to argue on your behalf. You'll get ideas for how to arm—by means of boil- 
down responses in jurors’ words—and see whether those arguments actually sway or assist 
those jurors who struggle with how to explain why your side is right. 


Conducting a Deliberating Focus Group. 


Recruiting. Refer back to the “Formal Discussion Group” section for how to recruit. And 
remember your screening criteria, even more so when doing deliberation groups, to get a 
good representation of your community. Varied backgrounds and experiences influence the 
opinions and beliefs people have walking in the door, and how they see and decide issues. The 
ways in which a crime (or its punishment) will affect them is dependent upon where they are 
at in their lives at the time of the focus group, and/or where they (or their loved ones) have 
been. All this comes into play, often with fervor, when you have the dynamics of a group trying 
to reach a unanimous judgment. And it’s from all this that you learn. 


Scheduling. You can conduct a deliberating focus group on a Saturday (begin early morning, 
end late afternoon) or Sunday (start after lunch and run through late evening). Or you can do 
these over two consecutive evenings during the week (presentation on night one, deliberations 
on night two). A weekend can be more efficient with fewer costs. However, the advantage of 
a session that spans two evenings is that participants tend to go home and Google just as real 
jurors will do. I don’t instruct them not to do so. So it’s useful to see what your participants 
might find. 


How it’s done. There’s a DVD from Trial Guides” that will walk you through the logistics of 
deliberation focus groups, and how to analyze the results. I’m also happy to get you started by 
sending you sample juror-response forms and more information on what to do and what to 
expect. 


I make this offer because 1) if you can do a deliberation session, I want to encourage you 
to do so, because it’s that important, and 2) if you do a deliberation session, you must do it 
right. Bad research is worse than no research at all. How you put the session together is 
just as important as what you get from it. You can waste a ton of money by doing shoddy or 
rushed research, and you can wind up seriously misled by the results because of what or how 
you presented. You may also end up misinterpreting what the groups tell or show you, which 
can derail your case for trial. So if you’re hesitating on whether or not to get in touch—don't 
hesitate. With the importance of the work you do, I’m more than glad to help out. My brief 
assistance is off the clock. 


°8 This DVD is available at http://www.trialguides.com/media/focus-group.A good fight? You think I’m going into 
court to make a fucking statement? 
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Using Focus Groups for Voir Dire Practice. Both types of focus groups—deliberating or 
discussion—can be used for cheap and easy voir dire practice. 


Using questionnaires. Incorporate the voir dire questions that David provides in Chapter 
One into the background questionnaire you give to jurors at the beginning of a focus group 
(before you present anything to them). 


The questionnaire is not quite as effective as engaging in a group dialogue, because on paper 
strength of opinion can be tough to gauge. Plus, there’s no cross-discussion or opportunity 
for going beyond the surface response. But you still get meaningful information on where 
the juror stands on certain issues or experiences coming into a case, and whether that makes 
them a good or bad juror for you in this particular case. It can also tell you how useful the 
question may or may not be in identifying which real jurors to consider striking. 


PART FOUR 


Practicing Actual Voir Dire 


You'll want to use a focus-group-type format to run through your actual voir dire before trial. 
Consider it part of training, or your “warm up” for trial. Doing practice voir dire run-throughs 
is important with every case, because it gets you more comfortable and skilled in front of 
the jury box. And the more at ease and confident you look when asking questions, the more 
willing and open a group of strangers will be to answer them. This, in turn, helps you with 
your cause challenges, getting a potentially poisonous juror to talk him or herself off the panel. 


Practicing voir dire sessions is a must in order to master the methods David teaches in Chapter 
One. You need to do anything new or slightly different over and over to get it right and to make 
sure it’s effective. You lose the benefit of a technique if you don’t execute it properly. And a judge 
will quickly shoot you down if you seem uncertain or shaky in your delivery. At the least, jurors 
will look at you funny (always reassuring when you want those same people on your side). 


When it’s not as strange for you to say it, then it’s not as strange for others to hear it. 


So practice, practice, practice, and then practice some more. If Michael Jordan needed to 
practice even at the height of his career, so do you. 


To practice voir dire in advance, bring in a panel of people. It’s probably a good idea to screen 
for conflicts as to who they know (this is a definite if you’re going to present any details of your 
case), but a demographically representative mix is less important when the session is mainly 
to practice voir dire. 


Go through the voir dire questions as David discusses. Don’t ad lib or take short cuts. Work 
through each question to see how much information and effective follow-up you can get, and 
how much cross-talk you’re able to facilitate. Don’t skip anyone, don’t leave anything out. 


e Are you able to get the jurors talking in a useful way, beyond an initial, superficial answer? 

e Have you created an atmosphere in which prospective jurors are comfortably 
“deliberating” in front of you, to clue you in on what might happen within the jury 
room at the end of trial (and whether that group dynamic will help or hurt you)? 
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As you’re working through your voir dire, identify in your mind who you believe are your 
problem jurors and who you think are your best advocates. Later, if you have time, present 
both sides of the case to the same panel and let the participants deliberate. 


e Did the jurors with whom you felt a connection or that you sensed “got it” during your 
voir dire end up being favorable? Were you able to sufficiently arm them to argue and 
persuade on your client’s behalf, or raise doubts about the Prosecution’s case? 

e Was there a clear understanding of what “reasonable doubt” meant, and what the 
prosecution must actually prove as your jurors worked through the verdict questions? 

e Did the jurors understand the rule-out principle (see Chapter One)? How did they 
talk about it? 

e Were you able to accurately spot those who would apply your burden properly as to 
any affirmative defense? Did you motivate the jurors who seemed resistant to apply 
it correctly? 


After voir dire, if you can turn the panel into a discussion group, you can get some of this 
information. But more will be revealed if you give your jurors the verdict questions and ask 
them to appoint a foreperson. Then leave the room and let them deliberate. 


PART FIVE 


Beware the Lethal Danger of the Web 


Finally, I must address the issue of internet research. It’s a potential case-killer. You must never 
ignore its importance or the detrimental effect it can have for your case and your client. So I 
want to scare the crap out of you in hopes that your fear will motivate you to heed my warning. 


Research everything and everyone in your case, because your jurors will. That means 
your client, yourself, your firm, the Prosecutor(s), witnesses ... whatever’s out there, you'll 
need to know about it, because a juror will find it. No admonition from the court stops them. 
In fact, the more the judge tells them not to go online about the case, the more many of them 
do. On every possible topic related to the case. 


Does your client have a record? Look it up (and assume a resourceful juror can dig deeper to 
uncover the details). 


Search Facebook and other avenues of social media to find your client and his or her family 
and friends—along with anyone involved in the case, even tangentially—to see what you can 
find. But remember that attorneys have gotten into trouble for trying to scrub pages from 
the internet (which cannot practically be done anyway). So don’t try. You can add strict 
privacy settings, but a technically savvy juror (which describes most 20 or 30-somethings, 
along with the children of older jurors) can gain access. If you're going to close an account, be 
darn sure you've preserved a record of it in its entirety. And realize there’s a good chance the 
prosecution’s already got it anyway. At this point, what you're preventing is a curious juror 
from learning all (s)he needs to know about your client through the posts and pictures that 
haunt your case within the depths of the internet. 


Read about the particular crime or similar crimes—learn what jurors will discover when (not 
if) they go searching. 
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As we've already seen, when jurors don’t understand legal concepts or issues, or some of the 
evidence, they turn to the internet. When they want more precise—or alternative—definitions 
or meanings for words or phrases, they go to the internet. When they think information is 
being kept from them, they resort to the internet. The internet is not only their friend; it’s 
their salvation in the courtroom. 


We began this Chapter by discussing how jurors want to feel important. The last thing they 
want to experience is embarrassment or humiliation in the verdict they render. No one 
wants to return to their community tagged as a member of one of those “stupid juries” that 
inconceivably let the bad guy go. So when they run into a question or problem that neither 
side nor the judge has answered adequately, they turn to the source they view as neutral and 
benign: the internet. 


Curiosity about the parties, about the act, about the sentencing options (even about what “life 
in prison” means) will drive some jurors to disobey the judge’s instructions. It’s so second 
nature to look something up on our phones or tablets these days. It does not even feel like a 
violation because, “Hey—we didn’t get on our computers to discuss the case with anyone else; 
so no harm, no foul.” 


If you don’t know what jurors can find out there, you’ve laid yourself a trap that no skilled 
defense of your client or ill-prepared Prosecutor can undo. 


How you handle the trappings of the internet depends on what you find. There’s no one- 


size-fits-most when it comes to information jurors can get online. Contact me if you'd like to 
discuss what to do about the internet problem. 
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AFTERWORD 


By David Ball 


A key reason the Reptile has overhauled the civil justice arena nationally in favor of plaintiffs 
is that its practitioners have worked hard to go beyond the book. There are seminars, hands- 
on small-group colleges, secure listservs, and an ever growing family of mutually supportive 
attorneys who not only help each other but develop and refine out methods. Some of these 
things we have to charge for; others are free. And we have some scholarships. All of these 
things are now available to criminal defense attorneys. 


I hope you will join us. We’ve changed the world of civil justice and are now doing the same 
with criminal justice. 


Send me an email—ball@nc.rr.com—and I'll make sure to get you up-to-date with how to get 
involved. 
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= HOW SURE MUST YOU BETO CONVICT? ~ 


Beyond 
Reasonable 
Doubt 


Tylenol 


Clear and 
Convincing 


Very 
probably 


Probably 


More likely 
than not 


Possible 


Slight 
None 
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